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LIPEZ, Circuit Judge. This appeal concerns the third phase

of litigation under the Conprehensive Environnental Response,
Conmpensation and Liability Act (CERCLA), 42 U.S.C. 8§ 9601 et seq.,
stemm ng fromthe di sposal of hundreds of thousands of gal |l ons of
hazardous waste inthe late 1970s at asitein Smthfield, Rhode |Island
owned by WI | iamand El eanor Davis. This phase concerns an acti on by
Uni t ed Technol ogi es Cor poration (UTC) under CERCLA's contri bution
provision, 42 U.S.C. 8§ 9613(f). 1n 1995, UTCwas found jointly and
severally liable for costs incurred by the United States for the

cl eanup of the Davis site. Hopingtorelieveitself of some of the
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burden of that judgnent, UTC sued several dozen other potentially
responsi bl e parties. Mst of these parties, as well as UTC, si gned
partial consent decrees withthe United States i n which they agreedto
pay a share of the cl eanup costs. Several parties, however, did not

settle, andin 1998 UTCtook themtotrial. One of the non-settlors,

Ashl and, Inc., appeals the district court's entry of the parti al

consent decrees. Ashl and and four ot her non-settl ors al so appeal the
court'sentryfollowngtrial of adeclaratory judgnent hol di ng them
liable for disposing of hazardous waste at the Davis site and
all ocating to them shares of responsibility for cleanup costs.

Finally, UTC appeals three aspects of the court's ruling.

We affirm w th one exception-- aremand for clarification
of thedistrict court'srulingthat UTCmay be sol el y responsi bl e for
$6 mllion in government enforcenment costs.

| . Background

We describe the facts inthe light nost favorable to the

judgment . ! Duringthe 1970s, Wl liamDavi s oper at ed a wast e di sposal

siteontenacres of landin Smthfield, Rhodelsland.? In 1982, the

1 To assi st the reader of this opinion, there are two appendi ces
attached. Thefirst identifiestheroles of thenultiple partiesto
t hi s appeal and the rol es of the key principals and wi tnesses. The
second breaks dommthe liability and settl enent anounts referredtoin
t he case.

2 Forest borders the Davis sitetothe east and west, and wet | ands
and swanp border it to the north and south. When the United States
filedsuit in 1990, there were about 100 hones withinone nml e of the

-6-



Envi ronment al Protecti on Agency (EPA) pl aced the Davis siteonits
National Priorities List of hazardous waste sites. After undertaking a
remedi ati oninvestigationandconpletingafeasibility study, the EPA
i ssued a Record of Decisionin 1987 descri bingthe cleanup work that it
deenmed necessary tonitigate the environnmental damage caused by t he
hazar dous waste di sposal. As described by the EPA, the cleanup
required the governnment to "(1) conplete a water line to supply
drinking water to areas where the drinking water wells al ready are
cont am nat ed and t o ar eas wher e t he cont ani nat ed gr oundwat er pl unme
threatens additional wells; (2) clean contam nat ed groundwat er; and ( 3)
excavat e and cl ean contam nated soi |l s that continue to contam nate the
groundwat er and ot her environnental nedia at the Site." The EPA
estimated t he cost of this work at about $3 million for the water |ine,
$13 mllion for groundwater cleanup, and $14 mllion for soil
remedi ati on. The governnent began t he wor k of constructing water |ines
t o near by residents, but took no action on the soil or groundwater

cl eanups. See United States v. Davis, 11 F. Supp. 2d 183, 192 (D.R.I.

1998) (Davis I1).
I n 1990, the United States brought an action under 42 U. S. C.
8§ 9607 for recovery of past and future response costs at the Davis

site. This provisionof CERCLAall ows the governnent to bring a "cost

site, and about 3,800 residents withinthree mles. The site lies
within a 20-m |l e radius of Providence, Rhode I|sland.
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recovery action" agai nst an owner or operator of afacility at which

hazar dous subst ances wer e di sposed, agai nst a transporter of hazardous

wast e, and agai nst a party who arranged for the di sposal or transport

of hazar dous waste.

42 U. S. C. 8§ 9607(a).® The governnent sued WIIiam

3 Section 9607(a) states:

Not wi t hst andi ng any ot her provi si on or
rul e of | aw, and subject only to t he def enses set
forth in subsection (b) of this section--

(1) the owner and operator of a vessel
or a facility,

(2) any person who at the tinme of
di sposal of any hazardous substance owned or
operated any facility at which such hazardous
substances were di sposed of,

(3) any person who by contract,
agreenent, or otherw se arranged for di sposal or
treatment, or arranged with a transporter for
transport for di sposal or treatnent, of hazardous
subst ances owned or possessed by such person, by
any ot her party or entity, at any facility or
i nci neration vessel owned or operat ed by anot her
party or entity and contai ni ng such hazardous
subst ances, and

(4) any person who accepts or accepted
any hazardous substances for transport to
di sposal or treatnment facilities, incineration
vessel s or sites sel ected by such person, from
whi ch thereis arel ease, or athreatenedrel ease
whi ch causes t he i ncurrence of response costs, of
a hazardous substance, shall be liable for--

(A) all costs of renoval or renedi al
actionincurred by the United States Gover nnment
or a State or an Indian tribe not inconsi stent
with the national contingency plan;

(B) any other necessary costs of
response i ncurred by any ot her person consi st ent
with the national contingency plan;

(O danages for injury to, destruction
of , or I oss of natural resources, includingthe
reasonabl e costs of assessing such injury,
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Davis as an owner-operator; Eleanor Davis as an owner; United
Sanitation, Inc. and A. Capuano Brothers Inc. as transporters and
arrangers; and G ba-CGei gy Corporation, Clairol Inc., Pfizer Inc., The
Provi dence Journal Conpany, and UTC as arrangers.*

The district court trifurcated the governnent's case. Phase
| woul d det erm ne whet her the def endants were |i able for response
costs. Phase Il woul d establishthe amount of response costs incurred
by the United States. Phase lll, whichis at i ssueinthese appeal s,
would deal with all remaining clains, including clainms for
contribution, indemification, and allocation of responsibility.

In 1991, with the governnent's case agai nst it pendi ng, UTC
sued sone of its co-defendants and 88 ot her conpani es under 42 U. S. C.
8§ 9613(f), which all ows one potentially responsible party (PRP) to

bring an action for contributi on agai nst ot her PRPs.> Some of these

destruction, or loss resulting from such a
rel ease; and

(D) the costs of any heal t h assessnent
or health effects study carried out under section
9604(i) of this title.

4 The court at tines referred to the arranger defendants as
"generators.” United States v. Davis, 882 F. Supp. 1217, 1219 (D.R I.
1995) (Davis 1).

SInitsoriginal form CERCLAdi d not expressly provide that a
party who was |liable for cleanup costs under 8 9607 could seek
contributionfromother PRPs. See Keytronic Corp. v. United States,
511 U. S. 809, 816 (1994). 1In 1986, Congress expressly created a
"“contribution action" by anmendi ng CERCLAwi t h t he Super f und Arendnent s
and Reaut hori zation Act (SARA). 42 U. S.C. §9613(f). Section 9613(f)
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t hird-party def endants i npl eaded addi ti onal fourth-party defendants,
bringing atotal of 138 defendantsintothelitigation. The United
States did not sue these parties directly.

I nal994 partial consent decree, airol Inc., G ba-CGeigy
Cor poration, Pfizer Inc., and The Provi dence Jour nal Conpany agr eed
collectively topay the United States $5. 625 nmi | lion, plus interest
accruing fromthe date of the settlenment, toward the Davis site
cl eanup. UTC, however, did not settle, and t he governnent took it to
trial in1995.¢% After a benchtrial, thedistrict court foundthat UTC
had dunped wax and sol vent waste at the Davis site and held UTCjointly
and severally liable for all past and future cl eanup costs. See Davi s
I, 882 F. Supp. at 1225.

VWil e preserving the right to appeal that judgnment, UTC

states in relevant part:

(1) Contribution

Any person may seek contribution fromany ot her person who
isliableor potentially liableunder section 9607(a) of
this title, during or follow ng any civil action under
section 9606 of thistitle or under section 9607(a) of this
title. Such clains shall be brought inaccordancewiththis
section and t he Federal Rules of Gvil Procedure, and shall
be governed by Federal law. In resolving contribution
clainms, the court may al | ocate response costs anong | i abl e
parties using such equitable factors as the court determ nes
are appropriate.

® The cl ai ns agai nst Wl liamand El eanor Davis, United Sanitati on,
and A. Capuano Brot hers were not settled "but for reasons that are not
entirelyclear . . . were heldin abeyance.” Davis Il, 11 F. Supp. 2d
at 186.
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stipul ated that the response costs i ncurred by t he EPA bef ore Sept enber
30, 1987, and the enforcenent costs incurred by the Departnment of
Justi ce before Septenber 30, 1994 -- the cut-of f dates set by the court
for determ ning the governnent's costs -- totaled $9.1 nmllion. See
id. UTCandthe United States al so stipulatedthat the $5.8 mllion
($5.625 mllion plus interest) paid by the four settlors would be
deducted fromUTC s liability. These stipulations elimnatedthe need
for a Phase Il trial.

The case next proceeded to the Phase 11l clainms for
contribution, i ndemification, and al | ocati on of responsi bility agai nst
thethirdand fourth-party defendants.” By April 1996, t he gover nnent
saidthat it hadincurred $19 nmllioninresponse costs for site study
and partial constructionof waterlinesand $6 mllioninlitigation

enforcenent costs. Seeid. at 192. It projected future costs of $3

mlliontoconpletethewater lines, $14 mllion for soil renedi ation,
and $13 mllion for groundwater remedi ation, bringing the total
response and enforcenment costs at the site to $55 mllion. See id.

I nsettlement negoti ati ons, the governnment assi gned PRPs to
two groups according to their estimted share of liability, with
settl ement anounts based on the strength of the evidentiary case

agai nst each party. Ei ghty PRPs settled cl ai ns by j oi ni ng one of five

"1 n August 1997, Judge Pettine took i nactive seni or status, and
t he case was transferred to Judge Torres, who t hen presi ded over Phase
11 of the litigation.
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parti al consent decrees, which al so afforded the parties contribution
protection agai nst other PRPs. The first and | argest of these consent
decrees involved the United States, UTC, and 49 third and fourth-party
defendants. Seeid. at 185. The parties agreedto pay $13.5 nmillion
pl us $440, 000 i n oversi ght costs, of which UTCwoul d pay $2. 8 mi | | i on.
Inaddition, UTCagreed to performthe soil cleanup for the Davis site.
Whi |l e the cost of the soil work was estimted at $14 m |lion, UTC
agreed to accept therisk that the work mght infact cost nore. UIC s
liability isreduced, however, by the ot her partial consent decrees,
whi ch provide for payments to UTC of up to $5.364 million. The
di strict court approved t he consent decrees i n 1998 and 1999, fi ndi ng
themfair, both procedurally and substantively, reasonable, and
consi stent with CERCLA s objectives.® Soil renedi ati on efforts began

inJuly 1997. United States v. Davis, 31 F. Supp. 2d 45, 52 (D.R.I.

1998) (Davis 1V). To avoid recontam nation, the groundwater cl eanup
will begin after the soil work is conpleted.

Sever al defendants chose not to participateinany of the
consent decrees. UTCpreparedtotry its clains for contribution
agai nst the non-settling defendants, including WIIliamDavis as owner

and operator of the Davis site; Eleanor Davis as owner;

8 The consent decrees are describedingreater detail inPart Il
of this opinion.
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Chem cal Wast e Renoval (CAR), ° Chenical Control Corporation (G0, 1 and
Macer a Br ot hers Cont ai ner Service, Inc. (Macera) as transporters;* and
Acco Bristol Divisionof Babcock I ndustries (Acco), Ashl and Chem cal ,
I nc. (Ashland), Gar Electroform ng Division (Gar), al/k/a Black &
Decker, 2 Perkin-El mer Corporation (PE), Thiokol, al/k/al Morton
International Inc. (Mrton), and the Gty of NewJersey as arrangers. 3
Before trial began, the district court said that the trial would
adj udi cate UTC s "request to deterni ne the ' equi tabl e contribution
share of liability' for past and future response costs at the Site."
However, when UTCadnmitted at the start of trial that it had not begun

toincur costs for soil renedi ation by the cl ose of di scovery, the

SUTC al so brought cl ai ns agai nst CWR s princi pal, Emanuel Misill o,
and agai nst CWR s corporate predecessor and its principal, Drum
Aut omati on and M chael Musillo. The district court found Emanuel
Musilloliablew th CAR  The court di sm ssed the cl ai ns agai nst Drum
Aut omati on and M chael Musillo. UTC did not appeal these rulings.

10 UTC al so brought clainms against CCC s principal, WIIliam
Carracino. The district court found Carracino |liable with CCC.

11UTC al so brought cl ai ns agai nst BFI Waste Systens of North
Anerica as Macera's corporate successor.

2 UTC br ought cl ai ns agai nst Bl ack & Decker and El ectrof orners as
Gar' s possi bl e corporate successors. The district court found Bl ack &
Decker |iable as Gar's successor and di sm ssed t he cl ai ns agai nst
El ectroforners. Bl ack & Decker appeal s that ruling, as we di scuss
infra.

13 UTC br ought cl ai ms agai nst several ot her def endants which the
district court dismssed. UTC did not appeal these rulings.
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court narrowed thetrial's focusto UTC s right tocontributionfor
future rather than past costs. It defined future costs as those that
UTC had i ncurred si nce the cl ose of di scovery and those that it woul d
incur as it conpleted the soil remediation.

On Sept enber 28, 1998, foll owi ng a 26-day bench trial, the
court partially granted a notion for judgnment made by sonme of the
def endant s based on partial findings pursuant to Federal Rul e of G vil
Procedure 52(c). The court rul ed that while Macera had transported
hazar dous waste tothe Davis site, it was not |liable as amatter of | aw
because UTCfailed to prove that Macera "sel ected" Davi s as a di sposal
site, as 8§ 9607(a)(4) requires to hold atransporter of hazardous waste

liable. See United States v. Davis, 20 F. Supp. 2d 326, 334 ( Davi s

L1l1). The court al so dism ssed UTC s case agai nst the City of New
Jersey, findingthat the city was i mune fromliability under 42 U. S. C.
§ 9607(d)(2). 1d. at 335.

On Decenber 15, 1998, the court issued a decl arat ory | udgnent
hol di ng appel l ants Ashl and, Acco, Gar, Morton, and PE |iable for
arrangi ng for the di sposal of their waste at the Davis site.* Wththe
exception of Morton, the court allocatedto each def endant a share of

responsibility for UTC s future cl eanup costs. Davis 1V, 31 F. Supp.

14 The court al so found WIIliamDavis |iableas an owner - oper at or,
El eanor Davi s |iabl e as an owner, and CWR, CCC, and Capuano | i abl e as
transporters. Those parti es have not appeal ed t he j udgnment s agai nst
t hem
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2d at 69.

The appeal s currently beforeus result fromthe district
court's entry of the Phase Il consent decrees, its rulings for sone of
t he def endants pursuant to Rul e 52(c), andits declaratory judgnent in
favor of UTC. Ashl and appeal s the district court's approval of the
consent decrees. Ashland, Acco, Gar, Morton, and PE appeal several
aspects of the declaratory judgnment. Specifically, four appellants
(Ashl and, Acco, Gar, and PE) argue that UTC failed to prove by a
preponder ance of the evidence that t hey arranged for the di sposal of
wast e at the Davis site. These four appell ants al so argue t hat the
district court abusedits discretionby admtting and creditingthe
testinony of CWRdriver Wl bert Jones. Acco and Gar al so argue t hat
the district court abusedits discretion by excludinga"Mster Chart"”
of the parties' clains conpiledby UC s | awers to prepare the w tness
desi gnated by UTCto testify on behal f of the corporation pursuant to
Federal Rul e of Evidence 30(b)(6). Three appellants (Ashl and, Acco,
and Gar) contend that UTCfailedto prove by a preponderance of the
evi dence that their respective wast e cont ai ned hazar dous subst ances and
so caused the i ncurrence of cl eanup costs. These t hree appel |l ants al so
argue that the court's entry of a declaratory judgnent was i nproper.
Appel | ant Gar, a/k/a Bl ack & Decker, chal |l enges the court's findi ng of
cor porate successor liability. Finally, UTCcontests the court's

di sm ssal of the case against the City of NewJersey and Macera, and
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itsrulingthat UTCwas sol ely responsible for $6 m | 1ion i n gover nment
enforcenent costs incurred during Phasel and Il of thelitigation. W
wi |l discuss each of these challenges in turn.

1. The Consent Decrees
A. Background

1. Consent Decree

Ashl and' s appeal focuses on Consent Decree |, the prinary
settl ement between the United States and UTC, which began consent
decree negotiations with the United States as an alternative to
pur sui ng an appeal of the judgnent inDavis|l. Indiscussionswth
UTC, the EPA assigned possibly settling PRPs (generators and
transporters of waste) to two groups, "carve-out" and "non-carve-out."
The carve-out entities were deened prinarily responsible for the waste
at the Davis site, and so were conpel |l ed to negoti ate individual
settlements withthe United States. Non-carve-out third parties were
encour aged t o negoti at e a possi bl e gl obal settl ement anong t hensel ves,
with the assistance of |iaison counsel.

On July 14, 1995, follow ng the Phase | settlenent with four
parties, the United States offeredto settlew th all remaining parties
for about $16 million plus the performance of site soil cl eanup usi ng
| ow-tenperature thermal desorptiontechnol ogy. UTCprovisionally
agreed to the United States's settlenment offer and pursued its

contribution clainms. U timtely, UTC, carve-outs Oin Hunt and
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American Cyanam d, and about fifty other parties joined this
settlement. The parties paidatotal of $13.5mllionto the United
St at es, plus $440, 000 i n oversi ght costs. O that amount, O in Hunt
and Anerican Cyananid paid $2. 75 nmillion each (w th some portion goi ng
toresolutionof state clains), non-carve-out parties paidatotal of

$7.2 mllion, and UTC pai d t he remai ni ng bal ance, about $2.8 million.

Furthernore, UTCtook responsibility for the entire expense
of site soil renediation, an estimted cost of about $14 million.
Under the settlenent, UTCand the United States each receive hal f of
future contributionrecoveries, with UTC s recovery capped at $5. 364
m | lion after deducting 15 percent of contri bution recoveries for
attorneys' feesincurredincontributionlitigationafter March 1996.
Finally, the settling parties recei ved conpl ete contri bution protection
fromcl ai ns by ot her PRPs. Separate recoveries by the United States
woul d not be subject to contribution sharing.

VWi | e t he predicted cost of cl eaning up the Davi s site has
vari ed over the years, the nost recent estimate, from1997, took into
account newrenedi ati on technol ogy and set thetotal at $55 m || i on.
Thi s amobunt guided the United States in determ ningthe settl ement

ampunts. Inaddition, the allocationsto dairol and the other parties

15 The allocation anmpbng the non-carve-outs was initially
confidential, though the paynment ampunts have now been di scl osed.
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in the earlier Phase |, $5.625 mllion settlenment provided a
"benchmar k" for the anmounts requested frompotential settlorsinthe
| ater consent decrees. Davis 11, 11 F. Supp. 2d at 191.

2. Consent Decrees IIl, 1Il, IV and Capuano

The renmai ni ng consent decrees i ncl uded 27 addi ti onal parties
and i nvol ved UTC s settl enment of clains for contribution fromother
PRPs, resulting in sone additional paynments to the United States
pursuant to UTC s agreenent with the United States i n Consent Decree |.
I n Consent Decreell, 23 parties paidatotal of $4.135mllion, with
i ndi vidual party liability detailedinbriefstothedistrict court.
Consent Decree lIl involved National Starch, which paid $5 mllion.
Consent Decree | Vinvol ved a $150, 000 paynent by Swan Engravi ng and a
$50, 000 paynment by Power Sem conductors. All parties to these
settl enments received conpl ete contri bution protectionfromfuture
claims. Finally, Capuano Brothers pai d $200, 000 t o t he gover nnent,
plus alike amount for settl enment of cl eanup costs at anot her Superfund
site.

3. The District Court Approval

To assist inits assessnent of Consent Decree |, t he district
court held a two-day hearing to determ ne whether the proposed

settl enment was fair, both procedural | y and substantively, reasonabl e,

and consi stent with CERCLA' s obj ectives. United States v. Cannons

Eng' g Corp., 899 F.2d 79, 84 (1st Cr. 1990). Procedurally, the court
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found that "[t] he negoti ati ons were conduct ed openly and al |l parties
wer e gi ven an opportunity to participate.” Davisll, 11 F. Supp. 2d at
189. Substantively, the court concl uded that the consent decree net
al | requirenents because t he "proposed settlenent reflects arational
met hod of allocatingliabilityinamanner that reasonably approxi mates
each party's share of responsibility; the nmethod is applied
evenhandedly with respect toall PRP's and sufficient informationis
presented to enabl e the Court to determ ne whet her t hat has been done. "
ld. at 192.

| n assessi ng t he reasonabl eness of the consent decree, the
court's chief concern was "whet her the public can be adequately
conpensat ed by a settlenment inwhichthe United States receives only a
portion of the renmedi ati on cost froma party previously adj udged | i abl e

for the entire cost,”" id. at 186, areference to the rel ease of UTC
fromthe Phase | judgnent. Accordingtothedistrict court, under the
terns of the settlenent the United States woul d receive $27.5nillion,
plus the $5.8 mi |l lion fromthe ori gi nal defendants, | eaving a $21.7
mllion shortfall in conpensation for the projected cost of the
cl eanup. This issue distinguished theDavis case fromothers in which
the United States settled before judgnent. "In those cases,
conprom sing for afraction of the response costswithaPRPthat is

potentially liablefor theentirecost usuallyisjustifiableonthe

ground that litigationmght result inthe United States recovering no
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response costs at all." [d. at 192.

The court thus franmed t he reasonabl eness questioninterns
of "whet her the anmount by which the judgnent has been di scount ed
reasonably reflects therisk of reversal [on appeal],” andcalledthis
"a very cl ose question."” 1d. at 193. The court acknow edged sone
"remai ni ng, al beit dimnished, litigationrisk associatedwththe
cl aimagai nst UTC." |1d. The court al so suggested t hat concern about
rel easing UTCfromthe judgnment was mtigated by the fact that the
United States could still suethe non-settlors for the $21. 7 million
shortfall, but recogni zed that this course of action seenmed to i nvol ve
"much greater litigation risk™ than sinply pursuing the judgnment
agai nst UTC. |1d.

Inresolving the issue, the court consi dered factors beyond
an assessnent of litigationrisks. The court notedthat "the financi al
obligations inposed on UTC are considerably greater than the

obl i gati ons assuned by t he ot her ' carve-out' settlors,"” reinforcing
UTC s substantial responsibility. l1d. It alsonotedthat "giventhe
def erence accorded to t he EPA s judgnent i n such matters, it cannot be
sai d that t he proposed di scount is unreasonable.” 1d. The court said
t hat t he consent decree avoi ded an undul y harsh result for UTC, whereas
t he j udgnent woul d have "saddled [it], unfairly, withliability for

remedi ation costs that far exceedits fair share.” 1d. Acknow edgi ng

t hat UTC coul d pursue contri bution acti ons agai nst ot her PRPs, the

- 20 -



court still concluded that the consent decree was reasonabl e gi ven t he
great "difficulty of establishingentitlenent tocontribution.” 1d.
Finally, the court found the consent decree to be consistent withthe
statute because it advanced "the overridi ng goal of pronptly and
efficiently cleaning up hazardous waste sites.” 1d.

Pursuant to its thorough opinion, the district court approved
Consent Decree | on February 13, 1998, and entered fi nal judgnent on
Decenber 9, 1999. Consent Decrees Il, |11, I'Vandthe Capuano decree
wer e each sunmarily approved subsequently. Final judgnent was al so
ent ered on t hese decrees i n Decenber 1999. On appeal, Ashl and, a non-
settling PRP, | odges nunerous obj ections to the approval of the consent
decrees, including a jurisdictional objection. W assess these
argument s.
B. Reviewi ng the Approval of the Consent Decrees

1. Standard of Review

Consi der abl e def erence i s involvedintherevi ewof CERCLA
consent decrees. |Indeed, appellatereviewis "encased in a double
| ayer of swaddling."” Cannons, 899 F.2d at 84. First, there is
deference to the admnistrative agency's construction of the
settlenent. "That so many affected parties, thensel ves know edgeabl e
and represent ed by experi enced | awyers, have hamer ed out an agr eenent
at arm s | ength and advocate its embodi ment in a judicial decree,

itsel f deserves weight inthe ensuing balance.”"1d. at 84. Second, the
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appel l ate court can only review a district court's approval of a
consent decree for abuse of discretion, characterized by "a seri ous

error of law' or a "nmeani ngful | apse of judgnent." United States v.

Charl es George Trucking, 34 F. 3d 1081, 1085 (1st Cir. 1994); United

States v. Di Bi ase, 45 F. 3d 541, 544 (1st Cir. 1995). "Because an
appel l ate court ordinarily cannot rival adistrict court's nastery of
a factually conplex case -- a mastery often, as in this instance,
acqui red t hrough pai nstaki ng i nvol vement over many years -- the
district court's views nust al so be accorded consi der abl e respect."

Charl es George, 34 F. 3d at 1085. Thi s doubl e def erence "pl aces a heavy

burden on those who purpose to upset atrial judge's approval of a
consent decree."” Cannons, 899 F.2d at 84.

2. Case or Controversy

As a prelimnary matter, Ashl and contends that the district
court had no jurisdictionunder Articlelll to approve the consent
decr ees because, "with the exception of UTC, the U. S. never suedany of
thethirdor fourth-party defendants settlingin Consent Decrees |-1V.
Mor eover, approximtely 34 entities who were signatories to Consent
Decree | werenever sued byany partytothis action.” In Ashland's
view, this circunstance nmeans t hat t here was no "case or controversy"
to beresolved by the district court. W conclude that, evenif there
were parties not sued by the United States i nvolved in the consent

decrees, their inclusion woul d be perm ssi bl e because t he Suprene Court
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has al | owed unpl eaded cl ai ns to be part of consent decrees, and t hus,
there is no "case or controversy" concern.

In Local 93, Int'l Ass'n of Firefighters v. City of

Cl evel and, 478 U. S. 501, 525 (1986), the Suprene Court ruledthat a
consent decree nust (1) spring fromand serve to resol ve a di spute
withinthe court's subject matter jurisdiction; (2) comewthinthe
general scope of the case based on t he pl eadi ngs; and (3) further the
obj ectives of the law on which the claimis based. Al t hough

Firefighters involved achall enge tothe scope of a consent decree

rather than an Article lll case or controversy argunent, sati sfyingthe
criteriaset forthinthat case resol ves any case or controversy claim
The district court found that thecriteriawere satisfied by Consent
Decree |:

The United States's cl ai ns agai nst the settling
third and fourth-party defendants spring fromand
fall well within the scope of the controversy
describedinthe pleading; . . . Furthernore, the
United States and all of the settling PRP' s are
parties to the action?® and t he consent decree
resol ves t he di spute anong them Finally, .

approval of the consent decree al so furthers the
obj ecti ves of CERCLAby facilitatingthe pronpt
and efficient renmedi ati on of a maj or hazar dous
waste site.

Davis |1, 11 F.Supp. 2d at 188.

6 W understand the court's referenceto "parties tothe action”
toincludethoseinitially sued by the United States, defendants tothe
UTCcontributionclains, as well as the nunerous parties nanedinsuits
among the third and fourth-party defendants.

- 23 -



We have applied theFirefighters test i nthe CERCLA context

before. IncCharles George, we found that cl ai ns not expressly set out

i nthe pl eadi ngs may be addressed i n a consent decree as | ong as t hey
fall within the pleadings" general scope. 34 F.3d at 1089-91.
Li kew se, unpl eaded cl ai ns t hat coul d not be brought agai nst third-
party defendants pursuant to a case nanagenent order (CMO) were
appropriately includedinthe consent decree. 1d. at 1091. Here, the
purported failureto file conplaints contenporaneous with the consent
decrees does not defeat thelegitinmacy of the settlenents. As we wote

in Charl es George:

[ T] he Suprenme Court has nade cl ear that thereis
no per se prohibition agai nst consent decrees
t hat exceed t he possi bl e bounds of a deci sion
issued directly by thetrial court. Because a

consent decree is animted not only by the
parties' | egal clains but al so by the parties’

consent, acourt i s 'not necessarily barred from
entering a consent decree nerely because the
decree provi des broader relief than the court

coul d have awarded after trial."’

ld. at 1091 (quoting Firefighters, 478 U S. at 525).

The district court all owed the i ncl usi on of parties not sued
by the United States in the consent decrees, finding that UTC s
contribution clains "are based on t he sane body of evi dence and rai se
t he sanme i ssues as the United States' cl ains agai nst the settlingthird
and fourth-party defendants.” Davis Il, 11 F. Supp. 2d at 188. Like
asettlenent that is greater in scopethanthe originally pledclains,
t he i ncl usi on of various third and fourth-party defendants, as wel |l as
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i nterested non-parties, i s perm ssible pursuant toFirefighters. '’

| ndeed, any conclusion to the contrary woul d di srupt the goal s of
CERCLA, whi ch seeks early settl enent with as many PRPs as possibleto
further expeditious renediation.

3. Fairness

a. Procedural

Assessing fairness inthe CERCLA sett| enment cont ext has both
procedural and substantive di nensions. "To nmeasure procedural
fairness, acourt should ordinarily | ook tothe negotiation process and
attenpt to gauge its candor, openness, and bargai ni ng bal ance."
Cannons, 899 F. 2d at 86. The EPA has anpl e authority to structureits
settl ement negotiations, including "broad discretionto structure
classes of PRPs."” [d. Afinding of procedural fairness may al so be an

accept abl e proxy for substantive fairness, when ot her circunstanti al

indiciaof fairness are present. See Charl es George, 34 F. 3d at 1089.

Ashl and asserts that the consent decrees failedto neet the
criteriaof procedural fairness because the establishnent of party
cat egori es i nhi bited t he openness of negoti ati ons; di scovery rel ating
tothe settl enent terns was i nadequat e; and t he Uni ted St at es abdi cat ed

to UTCits responsibility to conduct the negotiati ons under CERCLA.

7 Ashl and further contests the inclusion of "successors in
interest” and "corporate affiliates” w thinthe scope of Consent Decree
. Gventhepotential liability of suchentities, thisinclusionis
appropri ate.
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Ashl and al so argues that i nformati on fundanental to eval uati on of the
consent decrees was not di scl osed by the United States, including: (1)
the United States' total past and estimated future costs of
remedi ation; (2) the strength of the United States' case agai nst each
settlor; (3) thetype, volune and toxicity of the waste for whi ch each
settlor was responsi ble and acorrelationto site cleanup costs; (4)
the formula by which the settl enent anmounts were cal cul ated, and
evidentiary support for the fornula.

These argunents are unpersuasive. Al identifiedplayersin
t he hazardous waste site were notified of early opportunities for
settlement withthe United States, and later, with UTC. Thereis no
reason to doubt that the consent decrees were the result of "arnl s
| engt h, good faith bargai ni ng" between sophi sticated parties. United

States v. Conuni dades Uni das Contra | a Cont am naci on, 204 F. 3d 275, 281

(1st Cir. 2000). PRPs were offered the assi stance of a magi strate
judge and an alternative dispute resolution adm nistrator in the
negotiation of their settlenents. In addition, the early
classification of carve-outs and non-carve-outs was an attenpt at
settl ement managenent within the discretion of the United States.
The district court al so found no breach of the requirenent
for public disclosure, concluding that the parties offered "facts
sufficient to enable one to determ ne whether"” the terns of the

agreenent were fair. Davisll, 11 F. Supp. 2d at 194. The proposed
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decrees | odged with the court "set[] forth, at length, all of theterns
of the settlenent.” 1d. They were publishedinconpliancewth 42
US C 89622(d)(2)(A)-(B), nmaki ng the decrees avail abl e to non-parties
and the public for comment in a tinmly manner. Furthernore, the
district court noted that "there is no indication that the United
St ates mi srepresented or withhel d any material facts.” 1d. at 189.
Thereis no error inany of these findings. Ashland' s argunent that
theidentifiedinformationhadto be avail able is not supported by the
| aw, whi ch makes significant all owances for gaps i ninformation, given
the sonetines inpossible task of deriving this data.
b. Substantive

Subst anti ve fairness i nvol ves concepts of corrective justice
and accountability, concentrating on "the proposed all ocation of
responsi bility as between settling and non-settling PRPs." Charles
CGeorge, 34 F. 3d at 1088. "[T] he proper way t o gauge t he adequacy of
settl ement anpbunts to be paid by settling PRPs is to conpare the
proportion of total projected costs to be paidby the settlorswiththe
proportionof liability attributabletothem™ [d. at 1087. Ashl and
asserts that the fornmul a used by the governnent to assess liability
anong t he carve-out and non-carve-out parties, settlingor not, was
arbitrary and capricious, unrelated to conparative fault and
i nconsistently applied across consent decrees.

The lawonthisissueisclear. The EPA fornul a shoul d be
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uphel d "so | ong as t he agency suppl i es sone pl ausi bl e expl anati on for
i t, wel ding sone reasonabl e | i nkage between factors it includesinits
formul a or schene and t he proportionate shares of the settling PRPs."
Cannons, 899 F.2d at 87. In assessingthe formnula applied, thequality
of theinformation avail able to the governnent and settling parties
i nforms the fairness anal ysi s because data on the total extent of harm
and the respective liabilities of various PRPs are often unavail abl e.
See id. at 88. Such difficulties will not preclude a court from

ent ering a consent decree. See Charl es George, 34 F. 3d at 1089. The

calculationof liability and the all ocation of that responsibilityis
specially withinthe scope of the Agency's and parties' expertise. "As
| ong as the data the EPAuses to apportionliability for purposes of a
consent decree falls along the broad spectrum of plausible
approxi mations, judicial intrusionis unwarranted . . . . Having
sel ected a reasonabl e net hod of wei ghi ng conparative fault, the agency
need not show that it is the best, or even the fairest, of all

concei vabl e nethods." Cannons, 899 F.2d at 88.

In this case, the EPA assessed liability based on "its
estimat e of the vol ume of waste attri butableto each PRP." Davis I,
11 F. Supp. at 190. The EPA al so consi dered t he strength of t he cases
agai nst the respecti ve PRPs, taking "into account that there was direct
and credi bl e evidence |i nking sone of the PRP"stothe Site and t hat

the evidence with respect to other PRP's was alnost entirely
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circunstantial and variedin probativevalue.”" 1d. Thedistrict court
found theinterplay of thesefactorsinthis caseto be "rational" and
"especially appropriateincases |likethis wherethe wastes have been
intermngledand it is virtually inpossibleto attribute discrete
portions of the cl eanup costs to particular wastes.” 1d. The court
further observed that, in accord with the precedent, "assessing
relativeresponsibilityis aninperfect process becauseit requires
subj ecti ve j udgnent s based on evi dence that i s not conpl etely devel oped
and may be di sputed. However, . . . the evidence need not be
exhaustive or conclusive in order to determ ne whet her a proposed
settlement is substantively fair."” [d. at 191.

We agreewththe district court's anal ysis supportingthe
substantive fairness of theliability allocation anong carve-outs and
non- carve-outs, settlors and non-settlors alike. |Inargunents before
the district court, the governnent attorney and ot hers noted t hat t he
settlements i nvol ved "roughly hal f of the parties payi ng somewhat nore
t han hal f of the costs.” Inits decision, thedistrict court stressed
t he parity of the anounts pai d by settling PRPs and non-settling PRPs,
bot h carve-outs and non-carve-outs. DavisIl, 11 F. Supp. 2d at 191.
The court wote:

Conparing the ampunts paid by the settling

‘carve-out' PRP's tothe O airol benchmark and

t o t he denmands made upon t he non-settling ' carve-

out' PRP's supports the conclusion that the

proposed settl enment apportions liabilityina

manner that roughly approxi mates a rational
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estimate of therelative responsibilities borne
by both the settling and non-settling PRP s.

Id. at 190.

The court proceeded to conpare the settl enent offeredto
American Cyanamd and Oin Hunt with the settlenments paid in the
Cl ai rol agreenent and demands made of ei ght non-settling carve-out
PRPs, all of whichfell between $2. 75 nmillionand $3 mllion. Seeid.
at 191. Interestingly, the court also noted that the gover nment
demanded $8. 25 mi |l lion fromthe State of NewJersey, BFl and Ashl and,
averaging to a total of $2.75 mllion each, though Ashl and "was
expected to pay a |l arger share because EPA det ernm ned t hat Ashl and
produced a hi gh vol une of hazardous waste and t hat a si gni fi cant anount
of evidence existed |inking Ashlandto the Davis site.” |d. at 191
n.7. Finally, the court noted "an even cl oser correl ati on between t he
anount s pai d by settling ' non-carve-out' PRP s and t he anount s denanded
fromnon-settling ' non-carve-out' PRP's" -- $13.5 m ||ion demanded of
ei ghty-five non-carve-out PRPs, averagi ng $158, 800 api ece, conpar ed
withthe $7.2 mllion proposed settlenent with forty-seven non-carve-
out PRPs, anpunting to $152, 200 each. 1d. at 191. The court al so
poi nted out that the all ocation assessed to UTCwas a consi derably
greater financial obligationthanthat i nposed on any non-settling
carve-out party. See id.

Inaddition, the ultinmte neasure of accountability "is the
ext ent of the overall recovery, not t he amount of noney pai d by any
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i ndi vi dual defendant." Charles George, 34 F. 3d at 1086. Accordi ngly,

a consent decree need not speci fy each generator's or transporter's
degree of culpability. It is appropriate for classes of PRPs to be

assi gned aggregat e settl enent anounts to al | ocat e anong t hensel ves.

See id. In Charles George we said: "Realistically, a governnent
agency, inthe m dst of negotiations, isinnopositionto put sofine
a poi nt on accountability. W, therefore, endorse, ingeneral, EPA s
practice of negotiatingw th arepresentative group of PRPs and t hen
permttingthe group nenbers to divide the burden of the settl enent
anong t hensel ves. " |d.

Ashl and's chall enge to the group allocations in these
settlementsis neritless. Qur prior observationrenains pertinent:
"[A]s is true of consent decrees generally, they are built upon

conprom se and conprom se in turn is a product of judgnment."

Comuni dades Uni das, 204 F.3d at 282. W agree with the district
court's conclusionthat a"rational"” nethod of allocatingliability was
"evenhandedl y" applied. Davis Il, 11 F. Supp. 2d at 192.

4. Reasonabl eness

| n consi dering the reasonabl eness of Consent Decree |, the
di strict court addressed the novel issue of whet her the public can be
adequat el y conpensated by a settlenment in which the United States
recei ves only a portion of the remedi ati on cost froma party previously

adj udged | i able for theentirecost. SeeDavis 11, 11 F. Supp. 2d at
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186. Arguing that adequat e conpensati onis not possi bl e under such
ci rcunst ances, Ashl and asserts that the consent decrees do not conport
with the objectives of CERCLA.

The assessnent of reasonabl eness focuses on several el enents:
the effectiveness of the decree as a vehicle for cleaning the
envi ronnment ; providing satisfactory public conpensation for actual (and
antici pated) costs of remedi ati on; and accounting for therelative
strength of the parties' litigating positions and foreseeabl e risks of

| oss. See Cannons, 899 F. 2d at 89-90. I n maki ng t hese assessnents, a

court nust once again allowfor the agency' s | ack of "mat hemati cal
precision,” as long as the figures derive from a plausible
interpretation of the record. 1d. at 90. Furthernore, effective
renmedi ati on demands a nore pragmati c neani ng than whether the
settl enent neets a scientificideal or approxi mates the projected costs

of cleanup. See Charles George, 34 F.3d at 1085; United States v.

Charter Int'l Ol Co., 83 F.3d 510, 521 (1st Cir. 1996) ("Adistrict

court's reasonabl eness inquiry, like that of fairness, is apragmatic

one."); Comuni dades Uni das, 204 F.3d at 281.

Al t hough the UTCal | ocati on i n Consent Decree | does not pay
for the entire expense of the cl eanup, UTC assuned t he full cost of
soil remediation (mtigated by contributionfromlater settlors), even
i f that estinmated cost ultimately exceeds projections. Furthernore,

t he consent decrees staved off litigationrisks associatedw ththe
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settling parties, includinga possibl e appeal by UTC of t he judgnent

against it. SeeDavisll, 11 F. Supp. 2d at 192. In addition, asthe

district court observed, "fundanmental fairness prohibits theinposition
of liability that is totally disproportionate to UTC s share of
responsibility.” 1d. at 193.

D scounts on maxi numpotential liability as anincentiveto
settl e are consi dered fair and reasonabl e under Congress's statutory

schene. See Di Biase, 45 F.3d at 546; see also Interim CERCLA

Settlenent Policy, Environnental Protection Agency, 50 F. R. 5034

(February 5, 1985). A PRP s assunption of open-ended ri sks, such as
the full cost of a conponent of the cl eanup, may nerit a di scount. See
Cannons, 899 F. 2d at 88. Al so, party-specific discounts may refl ect
t he chances of the United States's successinlitigation against a
given PRP. Seeid. It isappropriate "tofactor intothe equation any
reasonabl e di scounts for litigationrisks, tine savings, and thelike

that may be justified." Charles George, 34 F.3d at 1087.

The United States received a significant sumfromthe initial
settlors, Consent Decree | settlors and contributions fromsettlorsin
Consent Decrees | |I-1V and Capuano. |ndeed, the United States fulfilled
60 percent of its $55 mIlion claimthrough the consent decrees,
includingtheearlier $5.625 mllion settlenment with A airol and ot her
parties. The United States al so retains the option of pursuing future

cost-recovery acti ons agai nst ot her non-settling PRPs. Inlight of the
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rol e of the consent decrees i n expeditingthe renediati onwork, the
substanti al cost recovery by the United States, and the strength of the
cases agai nst the various PRPs, we agreew th the district court that
t he consent decrees nmet the test of reasonabl eness.

5. Statutory Fidelity

The pur poses of CERCLA i ncl ude expeditious renedi ati on at
waste sites, adequate conpensation to the public fisc and the
i mposi tion of accountability. "[I]t woul d di sserve a principal end of
the statute -- achi evenent of pronpt settl enent and a concom t ant head
start on response activities-- toleavemattersinlinmbountil nore
preciseinformation[is] amassed.” Cannons, 899 F. 2d at 88; see al so
D Biase, 45 F.3d at 545 ("[S]ettl enents reduce excessive litigation
expenses and transaction costs, thereby preserving scarce resources for
CERCLA's real goal: the expeditious cleanup of hazardous waste
sites."). Additionally, thereis a"strong public policyinfavor of
settlenments, particularlyinvery conplex and technical regul atory

contexts." Conmuni dades Uni das, 204 F. 3d at 280. Inportantly, even

t hough it was not obligatedto do so, UTC began t he process of renedi al
soil treatnment in July 1997, wel | before the approval of Consent Decree
. This task included: excavation, renoval and proper di sposal of nore
t han 1, 000 druns of waste and 10,000 smal | jars, containers and vi al s;
renoval of nore than 750,000 tires; and sanpling and chemni cal anal ysis

of over 65, 000 cubic yards of soil. This head-start onrepair of a
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hazardous waste siteis the sort of good-faith cooperationthat CERCLA
seeks to encourage via settlenent. Tofindthis progress i nadequate
woul d frustrate the statute's purpose.

I n asserting that the consent decrees are not faithful tothe
pur poses of CERCLA, Ashl and focuses onthe contribution protection
afforded the parties tothe consent decrees, fearingthat a handful of
non-settlors (i.e., Ashland and t he ot her appel | ants), forecl osed from
contribution actions because they did not jointhe consent decrees,
could be held liablefor adisproportionate share of the $21.7 m|lion
i nas-yet unrecovered costs if the United States pursued themin cost
recovery actions. CERCLA provides that "[a] person who has resol ved
itsliabilitytothe United States or a State in an adm ni strative or
judicially approved settl ement shall not be liable for clains for
contributionregarding nmatters addressed in the settlenent.” 42 U S. C
§ 9613(f)(2); see also 42 U. S. C8§89622(f)(2). Despitethis "matters
addressed in the settl enment” | anguage of the statute, Ashl and says t hat
the "matters addressed” | anguage of the decrees here i s overreaching
because t hey i ncl ude, quoting the consent decrees, "response costs
incurred and to be i ncurred by any person or entity other than the
United States for response actionsrelatedtothe siteor identifiedin
the remedy."” Ashland conplains that, "[a]s witten, the "matters
addressed' provision of three partial consent decrees have been

expanded to i ncludeall costs, whether the costs areincurred by the
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U.S. or by a private party. This is clearly inperm ssible under
CERCLA. " Faci ng exposure to performance of the groundwat er renedy,
whi ch may represent 40 percent of thetotal site costs, Ashl and worries
that partieslikeitself will bear disproportionateliability because
they are unfairly barred fromseeking contribution fromearlier-
settling parties.

The practice of encouraging early settl enents by providing

broad contribution protectionis provided by statute. 42 U.S.C. §

9613(f)(2); seealso Charter, 83 F. 3d at 522; UTC v. Browni ng-Ferris

Ind., Inc., 33F.3d96, 103 (1st Cir. 1994) ("This paradi gmis not a

scrivener's accident."). CERCLA al so seeks toinduce settlenents at
hi gher amounts by al |l owi ng settl ors to seek contri bution fromthose who
have not yet settled. See 42 U.S.C. 8 9613(f)(3)(B); Charter, 83 F. 3d
at 522. Still, EPApolicy encourages the court revi ewi ng a consent
decree incorporating contributionprotectionto seek "a denonstrati on
that thisresult isfair topotential contributionplaintiffs whose

ri ghts woul d be exti ngui shed. " DQJ/ EPA Menor andum Defining "Matters

Addr essed" i n CERCLA Settl enents, March 14, 1997. |In a case such as

this, where UTC assunes an open-ended cost for soil renedi ati on, and
takes the | ead i n coordi nating settl enents and begi nni ng t he cl eanup
effort, the benefit of contribution protectionis appropriate. Also,
as UTC points out inits brief, Ashland' s preoccupation with the

potenti al of disproportionateliability "ignores the fact that UTC
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whi ch was al | ocated responsi bility for 1.54 percent of theliability by
thetrial court, will performthe source control renmedy, whichw |
anount to over one-fourth of thetotal costs of renediatingthe site.”
UTC draws fromthis fact an appropri ate concl usi on: "Thi s conpari son
shows t hat CERCLA can i npose harsh results on PRPs; it al so shows t hat
t hese contri bution def endants [ Ashl and and ot her non-settl ors] nay bear
a burden roughly conparable to that of UTC. "

The point we nade i n an earlier decisionremains apt: "As
to t he exti ngui shed contri bution clains of non-settlors or |ater round
settlors, protection agai nst those cl ai ns was a reasonabl e benefit [the
settlor] acquired in exchange for settling before those others.”
Charter, 83 F. 3d at 522. The result of non-settl ors possibly bearing
di sproportionate liability for the open-ended cost of renediationis

t herefore consistent withthe statute's paradi gm whi ch encourages t he

finality of early settlement. See Browning-Ferris, 33 F.3d at

6. Unconstitutional Taking

To the extent that CERCLA authorizes the contribution
protection to which Ashl and objects, Ashland asserts that this
protection could result in an unconstitutional taking of the
pr ot ect abl e property i nterests of non-settling parties because t hey
wi | | be prohibited fromseeking contributionfromearlier-settling
parties. |Indeed, Ashland points out, CERCLA recogni zes that in a

settlenent "limting any person's right to obtain contributionfromany
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party,"” theresult could be "ataking w thout just conpensation" under
the Fifth Amendnent. 42 U. S.C. 8§ 9657.

Ashl and' s argunent i n support of this takings claimis so
perfunctorily devel oped t hat we deemit unworthy of response. See

United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) ("[1] ssues

adverted toin a perfunctory manner, unacconpani ed by sone effort at
devel oped argunent ati on, are deenmed wai ved."). In support of its
t aki ngs argunent, set forthintwo-and-a-half pages at the end of an
85-page brief, Ashlandrelies entirely on a brief description of the

recent Suprene Court decisioninEastern Enterprises v. Apfel, 524 U S.

498 (1998), a case i n which a deeply divi ded Suprene Court struck down
retroactive application of the Coal I ndustry Retiree Heal th Benefit Act
of 1992. The t aki ngs anal ysis put forth by the plurality opinionin
t hat case did not command a ngjority of the court, a fact which, as the

governnment notesinits brief, severelylimts the precedential val ue

of that takings analysis. See Hertz v. Wbodman, 218 U. S. 205, 213-14
(1910) ("[T] he principles of |awinvol ved not havi ng been agreed upon
by a mgjority of the court sitting prevents the case frombecom ng an
authority for the determ nati on of other cases, either inthisor in
inferior courts.") As Justice Kennedy noted in his concurring opinion

in Eastern Enterprises, where he di savowed t he t aki ngs anal ysi s of the

plurality: "Cases attenpting to deci de when a regul ati on becones a

taki ng are anong the nost |itigated and perplexingincurrent [ aw. "
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524 U. S. at 541. W will not assay the takings issue onthe basis of
t he i nsubstantial argunment put forth by Ashland. ®
I1l. The Decl aratory Judgment
A. Background on CERCLA Contri bution Actions
Wien an i nnocent party, usual |y t he government, brings a cost
recovery action under 8 9607, CERCLA i nposes strict liability for the
costs of cleanup on a party found to be an owner or operator, past

operator, transporter, or arranger. See Acushnet Co. v. Mdhasco Corp.,

191 F. 3d 69, 74 (1st Cir. 1999).% Aparty found |liabl e under § 9607
may inturn bring an action for contribution agai nst other polluters
under 8 9613(f). In other words, while CERCLAall ows for full recovery
of costs froma party sued successfully under 8 9607, it al so permts
that party to seek contribution fromother parties that have hel ped

creat e a hazardous waste problem See Control Data Corp. v. SCS. C

Corp., 53 F.3d 930, 936 (8th Cir. 1995). The statute thus provi des
that acourt may, inits discretion, "all ocate response costs anong
i abl e parties using such equitable factors as the court determ nes are
appropriate.” 42 U.S.C. 8§8§9613(f). Asthe Ninth Circuit has said,

"[a] PRP' s contributionliability wll correspondto that party's

18 We note that the Sixth Circuit recently rejected a takings
argunent addressed t o CERCLA and prem sed onEastern Enterprisesin
Franklin County Convention Facilities Auth. v. Am_ Prenier
Underwriters, Inc., 240 F.3d 534, 552 (6th Cir. 2001).

¥ A few affirmati ve defenses are avail able, but they are
difficult to satisfy. See Acushnet, 191 F.3d at 74.
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equi tabl e share of the total liability and will not be joint and

several ." Pinal Creek Group v. Newnont M ning Corp., 188 F. 3d 1298,

1301 (9th Cir. 1997).
The standard for contributionliabilityisthe same as the

standard for cost recovery liability. See Acushnet, 191 F. 3d at 75.

Aplaintiff seeking contributionunder 8 9613(f) nust prove that (1)
t he defendant falls within one of the four categories of covered
entities (i.e. isacurrent or past owner or operator, atransporter,
or an arranger); (2) a"release or threatened rel ease" of hazardous
wast e i nvol ving t he defendant' s facility occurred; (3) therel ease or
t hreatened rel ease caused the i ncurrence of response costs by the

plaintiff; and (4) the plaintiff's costs were "necessary costs of
response . . . consistent with the national contingency plan." 42
U.S.C. § 9607.2°
B. The District Court's Declaratory Judgnment Ruling

The di strict court found that UTC had unquesti onably proven
t hat the Davi s site was a hazardous waste facility, that arel ease of

hazar dous waste had occurred, and that this rel ease caused the

i ncurrence of response costs because of the necessary cl eanup. The

20 The Nati onal Contingency Pl an promul gated by t he EPA, 40 C. F. R
pt. 300 (1988), "establish[es] procedures and st andards for respondi ng
to rel eases of hazardous substances." Because the district court
reserved challenges to UTC s specific expenditures for |later
proceedi ngs, the conpliance of UTC s cl eanup pl an with t he Nati onal
Contingency Plan is not at issue in this case.
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court thus focused onthe only remai ningissue for CERCLAliability:
"[W het her the defendants are | i abl e for those response costs on the
grounds that they either operated the facility, transported the
hazar dous substances to the site, or arranged for the hazardous
subst ances to be di sposed of at the Site." Davis 1V, 31 F. Supp. 2d at
61. Since each of the appellants was found to be an arranger, we focus
on that aspect of the court's ruling.

The court began by consi dering the evidence that CWR, t he
Bri dgeport, Connecticut waste transport conpany used by Ashl and, Acco,
Gar, and PE, di sposed of waste at the Davis site. The court found t hat
in 1977, "all of CWR s waste was taken, initially, to Sanitary
Landfill," anot her Rhode I sl and di sposal site, but that sonetime after
May 1977, Ant hony and Jack Capuano, owners of Sanitary Landfill, began
di verting sone of CWR s wastetothe Davis site. ld. at 53. Based on
recei pts kept by WlliambDavis and of fered i nto evi dence by UTC, t he
court found that "the Capuanos directed CARdriverstothe Davis Site
on fifteen separate occasions.” 1d. The Davis receipts showt hat
these CWR deliveries took place between May 13 and July 7.2

The court saidthat CWR had two drivers, WI bert Jones and

Johnny Granfield, who collected 55-gallon druns of waste from

2lDavi s testifiedthat dunpi ng occurred on his property between
1976 and the first part of 1977. However, he was only able to | ocate
recei pts for the peri od between January 10, 1977 and July 7, 1977. As
aresult, that isthetinme periodrelevant tothe district court's
findings.
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custoners. Both Jones and Granfi el d sonetinmes drove a 40-foot fl at bed
truck that carriedafull | oad of 79 druns and was "used to haul druns
to Rhode Island.” 1d. at 52-53. Based onthe testinmony of Jones and
of Emanuel and M chael Musill o, the principals of CAR, the court made
findi ngs about CWR s pickup and di sposal practices:

If afull load was coll ected early in the day,

t he druns, sonetines, woul d be takendirectlyto

Sanitary Landfill. Usually, however, the truck

woul d returnto CAR, and the | oad of druns woul d

be takento Sanitary Landfill onthe foll ow ng

day. If lessthanafull | oad was col |l ected, the

drums woul d be kept at CAR until seventy-nine

drunms had accumnul at ed. Those druns t hen woul d be

| oaded onto the fl at bed and drivento Sanitary

Landfill.

Drums were collected wth suchregularity that

t hey never remai ned on CW\R' s preni ses for nore

t han three days.

ld. at 53.

Fol | owi ng t he theory t hat CWR di sposed of waste withinthree
days of collectingit froma custonmer, the district court matched t he
dat es of CWR wast e pi ckups fromappel | ants Ashl and, Acco, Gar, and PE
to the dates of waste deliveriestothe Davis site. CWRkept bills of
| adi ng that recorded the dates on which it picked up wastes from
custoners. Sone of the appel |l ants kept parallel invoices. WIIliam
Davi s' s recei pts i ncluded t he dates of waste deliveries. Basedonthis
evi dence, the district court determ ned when an arranger's wast e was
pi cked up wi thin three days of adeliverytothe Davis site. The court

t hen concluded that it was "reasonabletoinfer” that this waste was i n
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fact di sposed of at the Davis site. Id. at 56. For exanple, the court
hel d Ashl and |i abl e for a 79-druml oad t hat CWR pi cked up fromAshl and
on June 1, 1977 because a Davi s recei pt showed that CARdriver WI bert
Jones delivered 79 druns to Davis on June 2. 1d.

The court next turnedto all egations that transporter CCC,
t he conpany used by Morton, di sposed of waste at the Davis site. The
court found that CCCnade 47 trips to the Davis site between May 1977
and the first week of July and that Morton's waste was i ncl uded i n sone
of those deliveries. [d. at 55.

Finally, thedistrict court allocated r responsibility for
cl eanup costs that UTC had i ncurred or woul d i ncur in conpl etingthe
soi |l remedi ati on. The chief factor inthe court's determ nati on was
t he vol unme of wast e di sposed at the Davis site that could be attri buted
t o each def endant based on t he evi dence about specific deliveries.
Davis 1V, 31 F. Supp. 2d at 64. For exanple, the court found that CW\R
made two 79-drumdel i veri es contai ni ng 8, 690 gal | ons of Ashl and' s waste
to the Davis site, and so allocated to Ashland a share of
responsi bility for cl eanup costs based on that volune. 1d. at 67.
Based onits cal cul ati ons of waste volune, the court all ocated 1. 03
percent of UTC s future cl eanup costs to Ashl and, .16 percent to Acco,
.03 percent to Gar, and .57 percent to PE. 1d. at 69. The court al so
al l ocated 1. 54 percent of responsibility to UTC. |d. Because the

court found no evi dence of specific deliveries yieldingdata about the
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vol une of Morton waste di sposed, it didnot allocate a share of future

cl eanup costs to Morton. |ld. at 65.

C. The Parties' Challenges to the Declaratory Judgnment
1. Proof that the Defendants Di sposed of Hazardous Waste
W reviewthe district court's factual findings pursuant to

aclear error standard. See DedhamVWater Co., Inc. v. Qunberl and Far ns

Dairy, Inc., 972 F. 2d 453, 457 (1st Cir. 1992). Clear error revi ew

means t hat:

Fi ndi ngs of fact will be given effect unless,
after reading the record wi t h care and nmaki ng due
al l owance for thetrier's superior ability to
gauge credi bility, the review ng court form]sic]
a strong, unyi el ding belief that a m st ake has
been made . . . . The sane high |l evel of respect
attaches whet her the concl usions of the trial
court depend onits el ection anong conflicting
facts or its choi ce of which conpeting inferences
to draw from undi sput ed basic facts.

Id. (internal quotationmarks omtted). Inportantly for this case,
"[w] hen t he evi dence supports conflictinginferences, the district
court's choice fromanong t he several inferences cannot be clearly
erroneous.” |d. at 462. W al so note that findings of fact, evenif
brief, are sufficient as |long as they permt a cl ear understandi ng of

t he grounds for the deci sion bel ow. See Appl ewood Landscape & Nursery

Co., Inc. v. Hollingsworth, 884 F. 2d 1502, 1503 (1st Cir. 1989). Wth

t hose standards in m nd, we address each party's clains separately.
a. Ashl and

I n 1977, Ashl and operated a chem cal manufacturing plant in
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G eat Meadows, New Jersey, generating waste that contained nitrating
acid, sulfuricacid, nitric acid, and sol vents conposed of i sopropyl
al cohol, methyl alcohol, toluene, benzene, and xyl ene. It is
undi sput ed t hat Ashl and contracted with CARto di spose of this waste,
and the record supports the district court's finding that CWR
transported waste to the Davis site. While Mchael Miusillo of CWR
testifiedthat between 1975 and 1977 t he conpany took all of its waste
initially tothe Sanitary Landfill owned by t he Capuanos, Jack Capuano
testified that after April 1977, when the |l andfill began getting
conpl ai nts about odor, his brother Ant hony Capuano began di verti ng sone
of CWR' s waste to the Davis site.

CWR s pickup slips and billingrecords, as well as Ashland' s
di sposal | ogs, showthat during May and June of 1977, CWR pi cked up
thirteen tanker | oads and four fl atbed | oads fromAshl and. Each of the
fl at bed | oads cont ai ned 79 55-gal | on druns. One of the fl at bed pi ckups
t ook pl ace on June 1 and anot her occurred on June 30. Davis receipts
beari ng t he nane "Capuano, " signed by Wl bert Jones, and recordi ng 79-
drum | oads, showthat CWR deliveries were diverted fromSanitary
Landfill tothe Davis site on June 2 and July 5. Based onits theory
that CWRdeliveredits waste withinthree days of accunul ating a full
fl at bed | oad, and t he expl anati on t hat t he i nterveni ng weekend and Jul y
4t h hol i day accounted for the five-day gap bet ween June 30 and July 5,

the district court found Ashland |liable for the waste that CWR
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delivered to the Davis site on June 2 and July 5.

There is evidence in the record to support the court's
concl usi on. Emanuel Musillo, principal of CWR testifiedthat when a
driver picked up a full 79-druml oad early in the day, he woul d go
strai ght to Rhode I sl and to di spose of it. Wen adriver picked up a
full load lateinthe day or picked up only a partial | oad, he would
park the | oad at CWR overni ght. The next day the driver woul d eit her
continue to Rhode Islandif the truck was full, or collect waste from
anot her customer if it was not. While Musillo didnot definitively
testify that CARal ways delivered waste withinthree days of collecting
it, he saidthat when adriver accunul ated a full 79-druml oad, the
drums woul d be taken to Rhode Island "within a few days, | would
i magi ne." OARdriver Wl bert Jones alsotestifiedthat after picking
up a conpl ete | oad, he woul d | eave it at CWR overni ght and t hen | eave
for Rhode Island early the next norning.

Ashl and chal | enges the court's factual findings on several
grounds. #? Ashl and begi ns by poi nting out that UTC present ed no direct

evi dence, such as druns or ot her contai ners beari ng Ashl and' s nane and

2 Ashland titles the sectionof its brief challengingthe district
court's factual findings "As a Matter of Law, Ashl and Coul d not Be
Found Liable." This attenpt to win de novo review fails.

"[A] ppell ant's plaint boilsdowntolittlemrethanthinly veiled
di ssatisfactionwiththedistrict court's factual findings." Dedham
Water, 972 F. 2d at 460. Ashland's alternate t heori es about why t he
court shoul d have nade ot her findi ngs and i nferences are factual rather
than | egal theories and so are subject to the clear error standard.
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found at the Davis site, to showthat Ashl and' s waste was on t he CWR
deliveries to the Davis site. While Ashland is correct, direct
evidence is not aprerequisitetoprovingthe elenents of liabilityin
acontributionaction. See42 U S C 8 9613(f) (settingforth el ements
of liability).

To attack the district court's findingthat CARdi sposed of
waste withinthree days of collectingit, Ashland offers alternative
scenarios. Ashland's nost plausible theory is based on Jones's
testinony that the Musill os soneti mes "of f|l oaded" nonfl ammabl e | i qui d
wast e by pouring it fromdrums into a tanker truck or underground
storage facility at CAR 22 Ashl and argues that its waste thus was
i kely unl oaded at CAR s Bridgeport site after pickup and either m xed
with other waste or stored there for an indefinite period.

Addi ti onal testinony by Jones andthe Musillos callsthis
t heory into question. Jones was asked this question: "[L]et's suppose
t hat you brought back some drunms from one or nobre custoners to
Bri dgeport, and that you of f|l oaded those druns. Let's say it wasn't a

full load. Typically, howlongwuldit take before those of fl oaded

23 Jones saidinresponseto aquestion about whet her CWR m xed
wast e col | ected at different times: "Things, anythingthat coul d be
nm xed and woul dn't expl ode, catchafire, put it inthe tanker. Then
when the tanker is full takeit to Rhode lsland.” Jones alsosaid"if
there was, |et's say, an overfl owof druns, there were nore pickupsto
be made, and we coul dn't handl e it because the truck was full, and t hey
had t o be made, we woul d t ake t hemoff, put t hemin t he war ehouse unti |
we get a trip to go up to Rhode Island.”
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drums would find their way to Rhode Island to be dunped?" Jones
answered: "No nore than three days."” Jones also said that the
Musi | | os, not he, did nost of the m xing work. Emanuel Misillo
testifiedthat of fl oadi ng was not CAR s nornmal practice because of the
"doubl e wor k" invol ved. He sai dthat when druns were of f| oaded, they
usual 'y contained waste oil that CWRcouldresell. Misillo alsosaid
t hat occasi onal | y ot her ki nds of waste were stored at CAR, but only
until the next delivery trip to Rhode Island. M chael Misillo
corroborated aspects of his brother's account.

Inlight of this testinony, thedistrict court didnot err
in finding that it was nore |likely than not that the waste CWR
coll ected from Ashl and on June 1 and June 30 was the waste the
transporter deliveredtothe Davis site on June 2 and July 5. Since
both pickups from Ashland were full 79-drum |oads, it seens
particularly unlikely that CWRdrivers woul d have taken a ful | | oad of f
the fl atbed truck on one day, only to deliver afull |oad of different
drums to the Davis site on the next business day. Ashl and' s
alternative scenarios are sinply "conpeting i nferences" that the

district court chose not to draw. DedhamWater, 972 F. 2d at 457. Such

a choi ce cannot be clear error.
Ashl and' s other alternative scenari os al so run af oul of the
clear error standard. First, Ashl and argues t hat CAR of t en kept wast e

at its Bridgeport facility for unspecified periods, makingit unlikely
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that the transporter delivered Ashland's wastetothe Davis sitewi thin
t hr ee days of collectingit. Ashland cites evidence that 13, 000 druns
of waste were stockpiled at CARinthe fall of 1977. However, since
Emanuel Musillotestifiedthat stockpilingdidnot beginuntil CAR s
di sposal sites were shut downafter the summer of 1977, the evi dence on
t hi s poi nt does not underm ne the district court's findings. Second,
Ashl and argues that the June 2 and July 5 di sposal s t hat C\AR nmade at
Davi s | i kel y cont ai ned wast e gener at ed by an unknown sour ce t hat CAR
pi cked up from an unidentified parking lot in the New Jersey
Meadowl ands. Whil e Jones testifiedthat he pi cked up druml oads of
wast e froma parking | ot sonewhere i nthe Meadow ands not "nore t han
ei ght or tentimes" during 1977, he di d not renenber the dates of those
pi ckups. Hi s testinony thus | acks the specifics necessarytolinkthe
Meadow ands pi ckups to the June 2 and July 5 deliveries tothe Davis
site. Finally, Ashl and argues that the June 2 and July 5 di sposal s
cont ai ned waste t hat CWR pi cked up fromCCC custonmers. Thereis no
evi dence to showthat CWR pi cked up waste for CCCduringtherel evant

ti me period. ?

24 Ashl and and PE al so argue that the district court's finding
t hat CWR had an est abl i shed practice of delivering waste withinthree
days of collectingit conflictswithUnited States v. Newran, 982 F. 2d
665 (1st Cir. 1992). However, Newman i s i napposite to the case at
hand. In that case, we held that a trial judge did not abuse his
di scretion by excluding materi al habit evi dence under Federal Rul e of
Evi dence 406 when t hat evi dence "di d not require t he concl usi on t hat
t he putative practice was followed with the necessary regularity.” 1d.
at 669 (enphasi s added). Newnman t hus concerns t he standards for the
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I n short, while the testinmony by Jones and the Musill os
contai ns sone m nor anbiguities, thedistrict court did not err by
inferring that CWRregul arly di sposed of waste withinthree days of
collectingit, or by inferringthat CWRtransported Ashl and' s waste to
the Davis site on June 2 and July 5.2

b. Acco-Bri stol

adm ssion of habit or routine practice. Here, by contrast, the
testinony fromthe Miusil | os and Jones was adm tted w t hout obj ection by
t he appel | ants, who nowargue that this evidenceis not sufficient to
establi sh CWR s pi ckup and del i very practices. This argunent fails.
Once routine practice evi dence has been adnitted, Rul e 406 does not
l[imt the district court's consideration of such evidence, or the
wei ght that it may be given.

% Ashl andal so nounts a m snoner def ense, argui ng that UTCdi d not
name t he proper party inits pleadi ngs whenit sued "Ashl and Chem cal
I nc.” rather than "Ashl and Chem cal Co." Accordingto stipulations of
fact by the parties, Ashland Chem cal Inc. was i ncorporatedin 1989 and
merged into Ashland G I Inc. in 1993. 1In 1996, Ashland Ol Inc.
changed i ts nanme to Ashl and I nc. Ashl and Chem cal Co., whi ch operated
the Great Meadows, New Jersey facility fromwhi ch CAR transported
hazar dous waste, was a di vi sion of Ashland G| Inc. in1977. \While
Ashl and Chem cal Inc. may technically be aninaccuratereferenceto
Ashl and Chem cal Co., there is no question that Ashl and received
adequate notice that it was bei ng sued, and that it owned t he G eat
Meadows facility fromwhichtheliability at i ssue here stemmed. Cf.
Fed. R G v. Proc. 15(c)(3), Advisory Commttee Notes 1991 Anendnent
("An i ntended def endant who is notified of an actionwthinthe period
allowed . . . for service of a sunmmons and conpl ai nt nay not under t he
revi sed rul e defeat the acti on on account of a defect inthe pl eading
with respect to the defendant's nane . . . . [A] conplaint may be
anmended at any timeto correct aformal defect such as a m snoner or
m sidentification."); HIIl v. Shelander, 924 F. 2d 1370, 1374 n.2 (7th
Cir. 1991) ("Plainly, the newl anguage [ of Rule 15(c)(3)] conprehends
a situation where the original conplaint sues the correct party but
identifies himby a technically incorrect nane."). There is no
guestion here that UTCsued the correct party and t hat judgnent was
ent ered agai nst that party. As aresult, we reject Ashl and' s m snoner
def ense.
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Acco-Bristol Divisionof Babcock I ndustri es nmai ntai ned a
manufacturing facility in Waterbury, Connecticut in 1977. This
facility produced controls for oil and gas | i nes through processes
i nvol ving el ectropl ati ng, sol dering, wel di ng, and degr easi ng machi ne
parts. Wastes produced by Acco i ncluded 1,1, 1- TCA, a soap and cyani de
wast e stream and aci d sl udge. Acco typically put the waste i n 55-
gall on drunms for disposal.

CWRtw ce pi cked up waste fromAcco during the spring and
summer of 1977, collecting 50 druns on April 62% and 24 druns on June
28. On June 29, CWRreceived a check i nthe amount of $324 for these
pi ckups. A "Capuano Dunping Charge Slip," also dated June 29,
indi cates that CWRdelivered afull |oad of 79 druns to the Davis site.
The evidence at trial indicated that drivers directedtothe Davis site
by t he Capuanos at Sanitary Landfill sonetines presented Capuano
dunpingreceiptstoWIliambDavis. Davistestifiedthat he used these
slipstoverify the amount of waste dunped on his property and to help
hi mprepare i nvoices for Sanitary Landfill. In keepingwiththis
practice, Davis sent abill to Sanitary Landfill on June 29 for 79
gal l ons of waste.

Based on thi s evidence, thedistrict court inferredthat the

24 druns of Acco waste went tothe Davis sitein CAR s shi pnment on June

26 The di strict court declinedtoinfer that the shipnent picked
up by CWRon April 6 went tothe Davis site because there were no Davi s
slips within three days of that date.
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29. We cannot conclude that this determnationis clearly erroneous.
Acco poi nts out that on June 27 and 28, CAR pi cked up 99 druns of waste
fromvari ous custoners -- 20 druns nore t han wer e dunped at t he Davi s
site. However, at least 17 of those druns were picked up from
custonmers who frequent |y di sposed of waste oils. Because CARtended to
sell waste oil to sal vagers, as we have noted, the district court's
concl usion that the 24 druns of Acco' s waste were part of the 79 druns
sent to the Davis site on June 29 was reasonabl e.

Acco argues that the district court erredinrelyingonthe
Capuano sliptoinfer the presence of Acco's waste at the Davis site
because the slip does not specify atransporter. Specifically, Acco
cl ai nms t hat CCC or anot her wast e conpany, rather than CAR, Acco's only
transporter, could have brought the waste delivered on June 29.
However, testinony at trial nakes cl ear that by June 1977, CCC was
dunpi ng waste directly at the Davis site w thout stopping at Sanitary
Landfill first. Thus, it is not likely that the June 29 Capuano
Dunpi ng Charge Sli p accounted for waste haul ed by CCC. As aresult, we
cannot say that the district court's findingsthat the Capuano slip
referred to waste dunped by CAR, and t hat Acco's waste was part of that

delivery, was clearly erroneous. See Dedham Water, 972 F.2d at

c. Black & Decker al/k/a Gar
Gar operated an electroplating business in Danbury,

Connecticut. Its waste containednitric acid, copper, nickel, and
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cyani de. Accordingto CARrecords, the transporter picked up five
| oads of waste fromGar on May 6 (13 druns), June 20 (5 druns), June 27
(2 druns), Septenber 2 (7 druns), and Septenber 30 (11 druns). ADavis
recei pt shows that on June 21, the day after the five-drumpi ckup, CWR
di sposed of 60 druns of waste at the Davis site. The five druns
col | ected on June 20 cont ai ned 275 gal | ons of waste. Based onthis
evidence, the district court found Gar |iabl e for dunpi ng 275 gal | ons
of waste at the Davis site.

Gar poses two chal l enges to the court's factual findings. ?’
It notes that CWR pi cked up nore t han 300 druns? fromConnecti cut and
New Jer sey custoners on t he t hree busi ness days bef ore June 21, and
concludes that in light of those pickups it is not mathematically
likely that Gar's five druns were anong t he 60 druns t hat CWR del i ver ed
to Davis on June 21. Admttedly, the collection of nore than 300 druns
inthe days | eading up to the June 21 delivery to Davis neans that it
islesslikelythat Gar's five druns were anong t hose deliveredthanit
is, for exanple, that the 79 druns pi cked up fromAshl and on June 1

were the 79 drums delivered to the Davis site on June 2.

2 Gar al so argues, |ike Ashl and, that there was no direct evi dence
that its waste ended up at Davis, and that CARregul arly of fl oaded its
customers' waste at its property for unspecified periods of tinme and
al so m xed di fferent custoners' waste at its Bridgeport facility.
These argunents fail for the same reasons di scussed above.

2 Gar says that COAR pi cked up 352 druns on t he t hr ee busi ness days
before the June 21 delivery. UTC counts 326 druns and 13 small er
containers coll ected between June 17 and June 22.

- B3 -



Nonet hel ess, the evidence that Gar enphasi zes does not | ead
us to conclude that the district court's findings were clear error. As
UTC points out, the Davis recei pts showthat CARdel i vered a total of
219 druns to the Davis site on June 21, June 22, and June 23,
increasing the |likelihood that Gar's five druns were anong t hose
delivered. In addition, 62 of the 300-plus druns collected onthe
pr ecedi ng days canme fromcustoners that sent waste oil to CAWR, and so,
according to Emanuel Musillo's testinmony, would |i kely have been
of f | oaded and stored for resal e rather than being deliveredtothe
Davis site.

To cast further doubt onthe district court's findings, Gr
poi nts out that the Davis slip fromJune 21 says "SOLIDS" for solid
wast e, and t hat Gar produced | i quid waste. Davis's testinony at trial
underm nes t he si gni fi cance of the solids designation. Davis saidthat
he di sti ngui shed between solid and | i qui d wast e because he pour ed
i qui dwaste out of the barrels and resol d them Because he coul d not
resell the barrels containing solids, he charged nore for solid waste
(one dol | ar per barrel) than he did for |iquid waste (50 cents per
barrel). Davistherefore had a financial incentivetoclassify druns
of waste as solidrather thanliquid. Davis alsotestifiedthat he
consi dered anyt hing "solid" that did not pour easily, includingany
sl udge or residue |l eft inthe drunms. Al so, thereis no evidence that

Davi s exam ned each barrel before classifying a shipnent.
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Finally, Gar notes that whil e the evidence shows t hat CWR
driver Johnny Granfield made t he June 21 delivery tothe Davis site,
there i s no evi dence concerni ng whi ch CARdri ver picked up Gar's waste
on June 20. This matters because each CWR driver only drove waste to
the Davis site that he hinself coll ected. Thus Gar argues t hat the
possibility that Wl bert Jones, the other CARdriver, pickedupits
wast e on June 20 |l essens the | i kel i hood that its waste was anong t he 60
drums deliveredtothe Davis site on June 21. However, sincethereis
no evi dence to showthat G anfield wasnot the driver who col | ected
Gar' s wast e on June 20, and since t he evidence di d establish that the
driver who delivered waste to the Davis site had picked it up, the
district court could haveinferredthat Ganfield collectedthe waste
fromGar, and that this waste was on hi s truck when he nade t he June 21
delivery to Davis.

d. Perkin-El mer

PE oper at ed four Connecticut facilitiesin 1977, at whichit
gener ated waste that included nethyl ene chloride, 1,1,1-TCA, and
t ol uene.?® PE acknow edges that these hazardous substances were

identified at the Davis site.

29 PE operated facilities at four locations: (1) a prinary
manuf acturing facility in Norwal k; (2) a research facility at 50
Danbury Road in Wlton; (3) amanufacturing and research facility at 77
Danbury Road in WIlton; and (4) and Qualitron Corporation's
manuf acturing facility in Danbury. Qualitron becane a whol | y- owned
subsi diary of PEin May 1984. PE does not contest its responsibility
for Qualitron's environnental liability in this case.
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PE' s records showt hat CAR pi cked up waste fromone of PE s
facilities seventinmes duringthe springandearly sumer of 1977: on
May 26, June 20, June 22 (fromthree facilities), June 27, and July 1.
Davi s slips indicated that CARdelivered druns to the site on May 27,
June 21, June 23, June 29, and July 5, 6, and 7. Based on the theory
that CWR delivered waste within three days of collecting it, the
district court inferredthat the PE pi ckup on May 26 was dunped at t he
Davi s site on May 27; the pi ckup on June 20 was dunped on June 21; the
pi ckups on June 22 wer e dunped on June 23; the pi ckup on June 27 was
dunped on June 29; and t he pi ckup on July 1 was dunped on July 5, 6, or
7.

PE objectstothedistrict court'sfindingof liability on
nunmer ous grounds. First, it argues that the court erred in not
"l ocating and i dentifying" PE s waste at the Davis site. As PE notes,
the district court saidinarticulatingthe proof required by CERCLA:
"In the context of this case, proof that a defendant generator's
hazar dous waste ' can be | ocated and identified at the Davis Site' is a

sina quanon in establishing arranger liability." Davis 1V, 31 F.

Supp. 2d at 61 (quoting Davis |, 882 F. Supp. at 1221). PE argues
unpersuasi vely that the district court i ntendedw ththis |anguageto
creat e a newand hi gher standard of |iability under CERCLA, requiring
that UTC establish waste deposits with direct evidence such as

cont ai ners bearing PE' s name and cont ai ni ng resi due of a hazardous
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wast e PE generated. W have already rejected aninterpretation of
CERCLAt hat "woul d cast the plaintiff in the inpossibleroleof tracing
chem cal waste to particul ar sources inparticul ar anounts, atask that
is oftentechnol ogically infeasibleduetothe fluctuating quantity and
varied nature of the pollution at a site over the course of many
years." Acushnet, 191 F.3d at 76.

PE al so poi nts out that the nunber of drunms of waste pi cked
up by CW\R in any three-day period before PE's waste was al | egedly
delivered to the Davis site is not the sane as t he nunber of druns
not ed on t he Davis slip for that day. However, as we have di scussed
above, sone of those drums fromot her custonmers contai ned wast e oi |
whi ch CWR of t en sal vaged and so | i kel y woul d not have deliveredtothe
Davi s site. Thus, the di screpancy between t he nunber of barrel s pi cked
up and del i vered by CAR does not underm ne t he court's concl usi on t hat
PE's waste went to the Davis site.

PE al so argues that its waste was not dunped at t he Davi s
Site because it produced only liquidwaste, and all of the Davis slips
linkingits wastetothe siteindicatedthat the barrels dunped by CAR
cont ai ned solidwaste. PE s contentionthat it only produced |liquid
waste i s contradi cted by evidence inthe record. Joseph Rabi deau,
desi gnated by PEto testify on behal f of the corporation, testified
t hat CWR di sposed of waste for PEthat included "a solidifiedscrape

off type material" and that waste pi cked up by CW\Ri n open-top five
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gallon pails was "solidified material." Rabideau al so expl ai ned t hat
PE' s use of met hyl ene chl ori de as a sol vent produced "still bottons"
that were di sposed of "inafairly solidifiedform" PEal so produced
a sem -solid paint residue sludge as part of its paint operation.

Mor eover, as we have di scussed, Davis's testinony at tri al
denonstrated that his classification of waste as solid or |iquidwas
not an exact process. Thus, the district court didnot clearly err in
concl udi ng that waste classified as aliquidby PEmght nonet hel ess be
consi dered a solidby Davis if the barrel contai ned any resi due t hat
coul d not be easily poured. Based on this evidence, it was not cl ear
error for the district court to conclude that Davis could have
characterized a shi pment of 79 barrel s as "sol i d" even t hough sone --
or even nost -- of the drunms he did not exam ne actually cont ai ned
i quids.

In sum all of PE's objections to the district court's
finding of liability are essentially di sputes about the court's finding
of the facts and the i nferences drawn fromCWR s est abl i shed waste
practices. W nust uphol d t hese findi ngs and i nferences unl ess t hey
are clearly erroneous. See Dedham 972 F. 2d at 457. For the reasons
we have expl ai ned, evidence inthe record anply supports the district
court's determ nations.

2. Wlbert Jones's Testinony

Acco, Ashland, Gar, and Perkin-El mer all argue that the
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district court erred in admtting and crediting the deposition
testi nony of Wl bert Jones, one of the two drivers who haul ed wast e for
CWR. At the tine of his depositioninJune 1996, Jones was unenpl oyed
and very ill. Hediedin My 1997. UTC pai d Jones approxi mately $30
per hour as conpensation for the time he spent preparing and
testifying, for a total of between $700 and $800. 3°

At trial, the defendants argued that UTC s paynents to Jones
rai se aninference that Jones's testinony was i nproperly i nfluenced by
UTC and shoul d be excluded for that reason. The district court
rejected this argunment inarulingfromthe bench, findingthat "under
these circunstances it's a reasonabl e anount to have paid him" The
def endants appeal this ruling to admt the testinony.

Cting two grounds for disbelieving Jones's testinony, the
def endants argue further that the district court should not have
credited Jones's testinony. First, they state that the paynents UTC
made t o Jones -- if they do not render his testinony inadm ssible --
shoul d have caused the di strict court toreject his account of CWR' s
practices. Second, the defendants argue that Jones shoul d not be
bel i eved because he signed affidavits prepared for other litigation

that they claimare inconsistent with his testinony in this case.

30 The def endants claimthat UTCdid not tinely or adequately
di scl ose the detail s of the paynents it nade t o Jones. However, the
i ssue of his conpensation was rai sed during the June 1996 deposition
and t he def endant s had t he opportunity to cross-exam ne Jones on t he
i ssue of conpensation at that tine.
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a. Grounds for Exclusion
We first consider whether the district court abused its
discretioninadmtting Jones's depositiontestinobny.3 Tothe extent
t hat the defendants argue that the paynents to Jones rendered him
i nconpetent as awitness, their effort fails. Federal Rul e of Evidence
601 provi des: "Every personis conpetent to be a wi tness except as

ot herwi se providedintheserules."3 See also United States v. Devin,

918 F. 2d 280, 292 (1st Gr. 1990) ("It is awell-established principle,
enbodied in Fed. R Evid. 601, that w tnesses are presuned conpetent to
testify."). Adistrict court's determnationtoallowawtnessto
testify is overturned only for abuse of discretion. See Devin, 918

F.2d at 292; United States v. Hyson, 721 F. 2d 856, 864 (1st G r. 1983)

31 The def endants cite Rul e 3. 4(b) of the Rhode I sl and Rul es of
Pr of essi onal Conduct for the propositionthat alawer shall not "offer
an i nducenent toaw tnessthat is prohibited by law " This ethical
rul e does not advance their argunent. The rule only prohibits
conpensationgiventoawtnessinviolationof |aw. For reasons we
expl ai n here, reasonabl e conpensationto w tnesses i s not prohibited by
| aw and does not render their testinony inadm ssible.

32 Asthedistrict court recogni zed, t he defendants' chal l enge to
Jones' s conpetency i s not a chall enge to his conpetency "inthe sense
of whether he had all of his[nmental] faculties.” Wile "conpetency"”
generally referstoawtness's mental capacity to perceive events and
conprehend the obligationtotell thetruth, see, e.qg., United States
v. Devin, 918 F. 2d 280, 292 (1st Cir. 1990) (affirmngdistrict court's
determinationthat awitness with a history of psychiatric epi sodes was
conpetent), the concept of conpetency has been used to chal | enge
testinmony where it isallegedthat awitness's credibilityis so poor
as to render his or her testinony i nadm ssible, see, e.g., United
States v. Bedoni e, 913 F. 2d 782, 799 (10th Cir. 1990) (rejectingthe
argument that prior inconsistent statenents rendered a w tness
i nconpetent to testify under Rule 601).
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("The conpetency of a witness to testify is for the trial judge.").

W have been rel uctant to excl ude testinony based only on the

fact that a witness was paid. For exanple, inUnited States v. Oesta,

wher e an i nf or mant had been pai d by t he gover nnent, we sai d: "Rat her
t han adopti ng an exclusionary rule for a particul ar factual situation,
irrespective of the node of paynent, we prefer the rul e that woul d
| eave the entire matter to the jury to consider in weighing the

credibility of thewitness-informant." 825 F.2d 538, 547 (1st Cir.

1987) (quotingUnited States v. Gri nes, 438 F. 2d 391, 396 (6th Cir.

1971)). See al so Borges v. OQur Lady of the Sea Corp., 935 F. 2d 436,

440 (1st Cr. 1991) (assum ng wi thout deciding that evenif aw tness's
stat enent s were obt ai ned i nproperly, "such inpropriety inthe nmeans of
obt ai ni ng a st at enent woul d not automatically bar adm ssi on of t he
statenent at trial."). Sincethe witness inCresta had recei ved nost
of his conpensationprior totrial, his paynent was not conti ngent upon
t he convi ction of any of the defendants. Seeid. Because the wtness
had been t hor oughl y cross- exam ned about t he nature of his agreenent
with the governnment and the jury had been told to consider his
testinony with care, the adm ssion of the testi nony was uphel d on
appeal. While Cresta involved a paynent to a governnent i nforner
rather thanto a wi tness deposedinacivil action, the reasoning of
Oresta applies here. The def endant s have not cl ai med t hat t he paynment

t o Jones was conti ngent upon a findingthat the defendants were | i abl e.
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Additionally, thedistrict court was fully inforned about the paynents
made to Jones -- as the jury was inCresta -- and consi dered t hose
paynents as part of its assessnment of Jones's credibility. The

def endant s have not attenpted to distinguishQestafromthe instant

mat t er . 33
b. Grounds for Disbelieving

The def endant s argue that even if the paynents Jones recei ved
di d not render his testinony i nadm ssi bl e, those paynents shoul d have
caused the district court to discredit Jones's testinony.
Specifically, they say that Jones's total conpensationis excessivein
Iight of the fact that he was elderly, ill, and unenpl oyed at the tine
of the deposition. They clai mthat thetinme spent testifying did not
di vert Jones fromany other lucrative pursuits and t hat paynents at a
rate of $30 per hour constituted a windfall to himand raise an
i nference that the paynents were i ntended to i nproperly influence his
testinmony. The district court explicitly consideredthese argunents

and rejectedthem Review ngthe court's decisiontocredit Jones's

33 The case cited by the defendants for the proposition that
paynment toafact witnesstotestify at depositions violated astate
ethics rule prohibiting |l awers fromofferinginducenents to w tnesses
is Gol den Door Jewelry Creations, Inc. v. LI oyds Underwriters Non-
Marine Assoc., 865 F. Supp. 1516, 1526 (S.D. Fla. 1994). Gol den Door
is easily distinguishedfromthe present case because t he paynents to
two wi t nesses total ed over $400, 000 and $100, 000. See id. | ndeed,
Gol den Door itsel f acknow edges that "[p]aynents nmade to fact w t nesses
as actual expenses as permtted by lawwi || not be di sturbed or set
aside."” [d. at 1526 n.11.
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testinony for clear error, see United States v. Rostoff, 164 F. 3d 63,

71 (1st Cir. 1999), we find none.3 Although Jones was ill and
unenpl oyed when he gave hi s testinmony, $30 per hour i s not a payment so
outrageously high as to raise an inference that his testinony was
i nfluenced. As the district court stated fromthe bench whenit ruled
on this issue: "Everybody's tine is worth sonething.”

The def endant s al so argue that the district court shoul d have
di scredi ted Jones' s depositiontestinony because he al | egedl y made
prior inconsistent statenents inaffidavits he signedfor [itigation

known as the Picill o Superfund case. See generally ONeil v. Picillo,

883 F.2d 176 (1st Gr. 1989). Jones signedthese Picillo affidavitsin
Sept enber 1995. Four of the affidavits were admtted i nto evi dence at
the Davis trial. The affidavits all saidinsimlar | anguage t hat
Jones dunped waste at the site known as the "Picillo Pig Farm' in
Coventry, Rhode Island during 1977. For exanple, the affidavit
relating to PE states the foll ow ng:

One of the Musill o custoners | went to was Perkin
El mer i n Norwal k, Connecticut. Each week, during

34 The defendants attenpt to avoi d this deferential standard of
review by arguing that the district court was not in a positionto
eval uate Jones's credibility firsthand because Jones's testinony at
trial was subm tted by readi ng | engt hy excerpts fromhi s deposition.
However, it is well-settledthat the court's credibility findings
regardi ng depositiontestinony are still entitled to deference on
appeal . See Aner. Foreignlns. Ass'n v. Seatrain Lines of Puerto R co,

I nc., 689 F. 2d 295, 298 (1st Cir. 1982) (applyingclearly erroneous
st andard of reviewto factual findings of thetrial court even where
the record consisted only of photographs and deposition testinony).
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t he year 1977, | would haul 15 to 20 druns, 55

gallonsize. . . . | would haul these sane druns

of waste to the Chem cal Waste Renoval yardin

Bri dgeport where they were stored until a full

flatbed trailer | oad of 79 druns was accunul at ed.

| woul d t hen di spose of these Perkin El mer druns

of waste at Picillo Pig Farm
At t orneys for the def endants questi oned Jones about t hese statenents
during hi s deposition and asked hi mto reconcilethe affidavits with
his testimony inthe Davis litigation. He explainedthat he never
dunped at the Davis site agai n after he began dunping at the Picillo
sitein1977. Therefore, Jones's depositiontestinonyinthis case and
the Picillo affidavits may be interpreted to provi de a consi stent
account of his dunpi ng practices during 1977: Jones dunped at t he Davi s
siteuntil Davis stopped accepting waste i n Sept enber, at whichtine he
began dunping at the Picillo pigfarm Moreover, even wi thout this
expl anation, the affidavits are not facially inconsistent with Jones's
testi nony because the affidavits do not nentionthe Davis site at all,
| eavi ng open t he possibility that Jones dunped at bot h sites during
1977, but at different tines. Insum the statementsinthePicillo
affidavits are not, as the defendants contend, flatly contradictory or
inconsistent with Jones's testinony in the Davis l|itigation.
Particularly inlight of the docunentary evidence offered at trial --
consi sting of Davis slips, bills of |ading, and other | edgers and

recei pts -- andthe testinmony of the Musill o brothers that corroborated

much of what Jones sai d, we cannot concl ude that the di strict court
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clearly erred in choosing to credit sonme of Jones's testinony.

3. Exclusion of Master Chart

Acco and Gar argue that the district court erredin excl udi ng
a 120- page chart captioned "Contentions of the Contri bution Pl aintiffs"
that UTC s | awyers prepared for the Rul e 30(b) (6)2° testi nony of UTC s
cor por at e desi gnee, Troy Charlton. The chart sunmmari zed i nf ormati on
UTC obt ai ned duri ng di scovery about the cl ai ns and t heori es of vari ous
partiestothelitigation, nost of whomwere third or fourth-party
defendants. More specifically, the chart, organi zed by party nane,
| i stedinformtion about the dates of di sposal at the Davis site, the
vol ume of waste, the haul er used by that party, and t he hazardous
subst ances contai ned inthe waste. The chart al soidentified pertinent
docunent s and testi nony for each of the parties. Charltonreferredto
the chart to answer questions throughout his deposition and

occasionally read fromit verbatim

% Fed. R Civ. P. 30(b)(6) provides:

Aparty may inthe party's notice and i n a subpoena nane as
the deponent a public or private corporation or a
partnership or association or governnental agency and
descri be with reasonabl e particularity the matters on whi ch
exam nationis requested. Inthat event, the organi zation so
named shal | desi gnate one or nore officers, directors, or

managi ng agents, or ot her persons who consent totestify on
its behal f, and nay set forth, for each person desi gnat ed,

the matters on which the personw || testify. A subpoena
shal | advi se a non-party organi zati on of its duty to make
such a desi gnati on. The persons so desi gnated shall testify
as to matters known or reasonably available to the
or gani zati on.
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a. Procedural Posture

UTCcl ai ms t hat Acco and Gar cannot appeal the excl usi on of
t he chart fromevi dence because they di d not nove for its adm ssi on
bel ow. Only Seal ed Air Corporation (SAC) and Morton noved to i ntroduce
the chart at trial, arguingthat it constituted an adm ssi on by UTC.
See Fed. R Evid. 801(d)(2) (defining adm ssi ons by a party-opponent as
"not hearsay"). Neither SACnor Morton appeal ed the district court's
deni al of their notions, although Acco and Gar now argue that the
district court erredin excluding the chart. Acco and Gar are not
precl uded fromnmaki ng this clai mdespitetheir failure to do so bel ow.
The pl ai n | anguage of Fed. R Evid. 103(a)(2), witteninthe passive
tense, does not require a party to have nade an of fer of proof at tri al
inorder to preserve the right to appeal. Rather, Rule 103(a)(2)
states that an of fer of proof is adequate when: "Incasetherulingis

one excl udi ng evi dence, the substance of the evi dencewas made known t 0

the court by offer or was apparent fromthe context w thin which

guestions were asked." Fed. R Evid. R 103(a)(2) (enphasi s added).
I n consi deri ng whet her an adequat e of f er of proof was nade at trial, we
have focused on whet her t he proof sufficedto notify the court of the
significance of the evidence such that the record was devel oped

adequately for appeal. See, e.qg., Harrison v. Sears, Roebuck & Co.,

981 F. 2d 25, 30 (1st Cir. 1992) (Rule 103(a)(2) requires an of fer of

proof "to ensure that the trial judge and the appell ate court can
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evaluate the matter fully"). Morton and SAC nade an adequat e of f er of
proof in attenpting to admt the master chart i nto evidence. They
filed notionsto admt the chart, as well as | engt hy nenor anda of | aw,
and argued orally beforethe district court that it was adm ssi bl e as
an adm ssi on by UTC. Accordi ngly, Acco and Gar may appeal the district
court's decision to exclude the chart. 36
b. Adm ssibility of the Chart

I nnmovingtointroduce the chart at trial, SACand Morton
argued that it constituted a party adm ssion by UTC. See Fed. R Evid.
801(d)(2). Rulingonthis notionfromthe bench, the district court
concl uded t hat the chart was UTC s statenent but found that it di d not
gual i fy as an adm ssion. Noting that there nust be "sone i ndi cati on of
reliability” for the statenent to be an adm ssion, the court found t hat
a party cannot be "bound by statenents that sinply rel ate to hearsay
information receivedregarding matters cl early outside the scope of the
cor por ati ons know edge or statenments t hat descri be evi dence conpi |l ed
fromthird-party sources by the corporationin preparationfor trial."
The di strict court then explainedits viewof the statenents contained

in the master chart, noting first that it appeared "to contain a

36 UTCcites only one case to support its argunent that Acco and
Gar may not appeal therulingto excludethe chart. See United States
v. Long, 706 F. 2d 1044, 1052 (9th Cir. 1983) (findi ng t hat def endant
who di d not nove to admt an affidavit at trial had waived hisright to
do so on appeal, although his co-defendant had noved for its
adm ssion). Inlight of the plainlanguage of Fed. R Evid. 103 and
our precedent on this issue, we do not find Long persuasive.
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m xture of different things." The court described the chart as

foll ows:

I nformationthat UTCreceived froma vari ety of
t hi rd-party sources. For exanple, it consisted
primarily of things |ike what UTC has sunmari zed
as bei ng cont ai ned i n docunent s obt ai ned fromM .
Davi s and ot hers; what M. Carraci no and ot hers
may have said according to UTC in their
depositions. They all - they also contain, in
additiontothis . . . information, which seens
t o be dom nant, they al so contain a significant -
signi ficant nunber of unattri buted statenents
[or] inferences based onthe first category of
i nformation.

Accordingly, thedistrict court deni ed Morton and SAC s notions to
admt the master chart, concluding: "it isinpossibletodeterm ne
exactly what all thisinformationis andinasenseit clearly appears
that nost of it is sinplyinformation obtained fromthird-party sources
and conpiled in preparation for trial."

"[Al trial court enjoys considerabl e discretionin connection

wi th the adm ssi on or excl usi on of evidence." WUdenba v. Nicoli, 237

F.3d 8, 15 (1st Cir. 2001). The decision not toadmt the chart in
this caseis reviewed for abuse of discretion. See Udenba, 237 F. 3d at

15; Wllians v. Drake, 146 F. 3d 44, 47 (1st Cir. 1998). Wth respect

to party adm ssions, we have noted the foll ow ng:

For a statenent to be an adm ssi on under Rul e
801(d)(2), the statenment nust be nmade by a party,
or by a party's agent or servant withinthe scope
of the agency of enploynent. . . . Eachlinkin
t he chai n nust be admi ssible, either because it
is an adm ssion and t hus not hearsay or under
sone ot her hearsay exception. . . . Wiilethere

- 68 -



may be controversy over whet her adm ssi ons nust
be based on personal know edge, . . .
unattri buted statenents repeated by party-
opponent s cannot be adm ssible. As the original
declarant is unknown, it is inmpossible to
det er mi ne whet her the ori gi nal decl arant al so
fitsw thinthe party-opponent definition, and
t hus t he excl usi on of [the chal | enged st at enent s]
was proper.

Vazquez v. Lopez- Rosario, 134 F.3d 28, 34 (1st Cir. 1998) (enphasis

added). Acco and Gar nust establish that the chart prepared by UTCi s
grounded i n adm ssi bl e evi dence. 3 They have not done so. The chart
was prepared by UTC s | awers and contained i nformati on UTC had
devel oped fromdi scovery, including inferences fromthird-party
information. The chart al so contained a nunber of unattributed
statenments. Acco and Gar have not attenptedto identify the source of
t hese statenents or specify which of the statenments m ght be
adm ssi ble. Accordingly, we affirmthe district court's decisionto
exclude the chart from evidence.

4. Proof that Defendants' Waste Caused or Contri buted
Cl eanup Costs

8 Summary charts of fered pursuant to Fed. R Evid. 1006, governi ng
charts summari zi ng vol um nous writings, must al so be grounded in
adm ssi bl e evidence. See United States v. N vica, 887 F. 2d 1110, 1126
(1st Gr. 1989); United States v. Sorrentino, 726 F. 2d 876, 884 (1st
CGr. 1984) ("[P]urported sumrari es contai ni ng assertions not ot herw se
supported by the record are not adm ssible."). Wile Acco and Gar have
not identifiedthe master chart as a sunmary chart under Rul e 1006,
seekingtoadmt it as an adm ssi on of UTCi nstead, the master chart --
nor e t han 100 pages | ong -- sumari zes a |l arge quantity of information,
and whet her it is deened a party adm ssion or a summary chart, Acco and
Gar must prove that the statenments in the chart are adm ssible.
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Ashl and and Acco argue that there i s no evidence
concerning the quality or quantity of hazardous substances in the
Ashl and and Acco druns found at the Davi s site, and t hus no evi dence
t hat di sposal of the drunms can cause UTCto i ncur cl eanup costs. Gar
makes two addi tional | ack of causati on argunents, contending that: (1)
there i s no evidence that the conpany contri buted nore t han backgr ound
| evel s of contami nation sinceit was found |liablefor only five druns
of waste; and (2) that its waste, which contai ned netals, has not
contributed to UTC s soi | renedi ati on costs because the renediationis
directed only at cl eaning up vol atil e organi c conpounds. W reviewfor
clear error the court's factual findingthat the appellants' waste

triggered cleanup costs. See Dedham Water, 972 F.2d at 457.

| n di scussing the environment al danmage at the Davis site, the
district court found that three categories of waste were present inthe
soi | and ground or surface water at greater than background | evel s: 38

"vol atil e organi c conpounds (VOCs), sem -vol atil e organi c conpounds

(SVOCs), and netals." See Davis 1V, 31 F. Supp. 2d at 51. The VOCs
i ncluded "benzene, nmet hyl ethyl ketone (MEK), met hyl ene chl ori de,
perchl oroethylene a/k/a tetrachloroethylene (PCE), 1,1,1,

tricloroethane (1,1,1-TCA), trichlorethylene (TCE), tol uene, and

38 The background | evel of a hazardous substance i s measuredin
parts per mllionor parts per billion, andreflects thelevel that
present s an accept abl e degree of health risk, accordingto scientific
j udgnent s.
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xylene." |d. The nmetals included "cadm um copper, cyani de, and
nickel." 1d.

The court found t hat Acco, whi ch manufactured controls for
oi | and gasoline lines, produced waste containing 1,1, 1, -TCA cadm um
copper, and ni ckel conpounds, cyani de, and hydrochl oric or sulfuric
acid. Seeid. at 55. Ashland, a chem cal manufacturer, generated
wast e t hat contained nitrating aci d, conposed of sul furic acid and
nitricacid, as well as sol vents conposed of i sopropyl al cohol, nethyl
al cohol , tol uene, benzene, and xyl ene. See id. at 56. Gar, which "was
inthe el ectroplati ng busi ness, " generated wastes containingnitric
aci d, copper, nickel, and cyanide. 1d.

The court found that "[s]incethe hazardous wast e deposited
at the Davis site has been comm ngl ed i nto an essenti al | y honbgeneous
'wtches' brew,' it isinpossibletoallocate discrete portions of the
cl eanup cost to any particul ar type of waste or any particular party."
Id. at 64. As aresult, the court made a general findingthat "the
evi dence does establ i sh hazar dous subst ances produced by Acco-Bri stol,
Ashl and, Gar, and Perki n-El mer as wel | as Morton were deposited at the
Davi s Site, that each of themcontracted for the di sposal and t hat the
rel ease and t hr eat ened rel ease of t hose ki nds of substances triggered
response costs." |d. at 62.

I n findingthat the appell ants' waste contributedto UTC s

cl eanup costs, the district court drewa reasonabl e i nference based on
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t he evi dence. Evi dence about t he def endants' manuf act uri ng processes
in 1976 and 1977 supports the findi ng that each def endant generat ed
wast e t hat cont ai ned one or nore of the hazardous substances i dentified
at the Davis site at concentrati ons exceedi ng background | evel s. See
id. at 51. Evidence about the conm ngling of these substances inthe
wat er and soil at the site supports the finding that the harmcaused by
each i ndi vi dual substance coul d not be renedi at ed separately. The court
t hus concl uded t hat t he def endant s had caused or contri buted to cl eanup
costs at the site.

The appel l ants' argunents tothe contrary rely on a highly

sel ective readi ng of Acushnet Co. v. Mohasco Corp., 191 F. 3d 69 (1st

Cir. 1999). The passage they cite states:

It m ght, of course, nake sense to say that a
defendant's release did not 'cause the
i ncurrence of response costs when t he noni es were
expended for purposes wholly unrelated to
respondi ng to environnent al contam nation. And
we suppose it nmay even be accurate to say that a
generat or or transporter of waste di d not cause
aplaintiff toincur remedi ati on costs when t hat
person did not actually cause any alleged
contam nation, or perhaps even where cl ean up
efforts were directed at cl eani ng up t oxi ns ot her
than those attributed to the defendant.

Acushnet, 191 F.3d at 77 n.7 (citation omtted). Based on this
| anguage, the appel | ants assert that CERCLA contri bution plaintiffs
nmust prove that a defendant's waste contri buted nore t han background

contam nation |l evels andis the type of waste bei ng cl eaned up at t he
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site. Their attenpt to sonehow raise the threshold for proving
causati on, however, m sconstrues the hol ding of Acushnet.

| n Acushnet, a settling defendant brought a contri bution
action agai nst a non-settler. The non-settler admtted that it had
di scarded waste contai ni ng a substance called PAH at the site in
gquestion, but noved for sunmary judgnment on the ground that the
quantity of PAHIt di sposed was far | ess than t he background | evel and
tiny inconparisontothe anount of PAHdunped by ot her parties. The
district court granted sumrary j udgnment because the plaintiff failedto
create atriableissue of fact about whet her t he def endant' s di sposal
of PAH caused cl eanup costs to beincurred. W affirned "on somewhat
di fferent grounds," saying that "[t]o the extent that the court's
ruling my be interpreted to i ncorporate into CERCLA a causation
standard that would require a polluter's waste to nmeet a ni ni mum
gquantitative threshold, we disagree.” 1d. at 72. W expl ained:

To read a quantitative threshold into the

| anguage 'causes the incurrence of response

costs' would cast the plaintiff intheinpossible

role of tracing chem cal waste to particul ar

sources in particular anounts, atask that is

often technologically infeasible due to the

fluctuating quantity and varied nature of the

pollution at a site over the course of many

years. Moreover, it would be extrenely

difficult, if not inpossible, toarticulate a

wor kabl e nunerical threshold in defining

causation. . . . OQur own deci sions provide no

basi s for such an approach. . . . [ We have never

di scussed CERCLA causationin quantitative terns.

ld. at 76-77.



To be sure, CERCLA al | ows a def endant to assert a defense
that theliability attributabletoit is divisiblefromthat borne by
other parties. See id. at 77 ("[Where environnental harns are
divisible, a defendant may be held responsible only for his
proportional share of the response costs"). However, once the
pl aintiff has established that a def endant di sposed of hazardous wast e,
Acushnet put the burden of proof onthe defendant to showthat this
wast e di dnot contribute to cl eanup costs. Seeid. Qher courts faced
with the comm ngling of chem cals that inevitably occurs at many
hazar dous waste sites have foll owed a si m | ar approach. See Tosco

Corp. v. KochlIndus., Inc., 216 F. 3d 886, 891 (10th Cir. 2000) (" The

plaintiff ina CERCLAresponse cost recovery actioninvolvingnultiple
potential |y responsi bl e persons need not prove a speci fic causal link
bet ween costs i ncurred and an i ndi vi dual responsi bl e person’'s waste.");

Control Data Corp. v. S.C S.C Corp., 53 F. 3d 930, 936 (8th Cir. 1995)

("[A] plainreading of [CERCLA] | eads us to the concl usion that once a
partyisliable, itisliablefor its share, as determ ned by Section
9613(f), of "any' and all response costs, not just those costs ' caused

by itsrelease.”); United States v. Al can Al um numCorp., 964 F. 2d 252,

264-66 (3d Cir. 1992); Ambco G| Co. v. Borden, Inc., 889 F. 2d 664, 670

n.8 (5th Cir. 1989) ("[I1]n cases involving nmultiple sources of
contam nation, a plaintiff need not prove a specific causal |ink

bet ween costs incurred and an individual generator's waste.").



Nei t her Acco nor Ashl and have any evi dence to showt hat t he
many hazar dous substances containedintheir waste "constitute[] no
nor e t han backgr ound anounts of such substances i nthe envi ronnent and
cannot concentrate with other wastes to produce hi gher amounts.”
Acushnet, 191 F. 3d at 77. Gar al so has no evi dence to showthat the
copper, cadm um and cyani de it generated are present bel owbackground
| evel s.

Acushnet al so di sposes of Gar's additional argunents that its
wast e has not contri buted to UTC s cl eanup costs. Gar's contention
that its five druns of waste were i nsufficient tocontribute nore than
background | evel s of wast e presupposes a m ni rumquantitative threshol d
for liability, which Acushnet rejected. Seeid. at 77.3% Gar al so
argues that it shoul d not have to pay for a cl eanup di rected at VOCs
when its waste contai ned only netals. The record shows that whilethe
EPA plan for the Davis site, which drives UTC s cl eanup efforts,
focuses primarily on VOCs, it also ainms to mtigate the other
pol lutants present at thesite. Accordingtotestinony at trial, UTC
wi |l have to take additional steps to reduce netal contam nants if

t hose contam nants are still present in the soil at greater than

3 The district court took Gar's relatively mnor waste
contributionintoaccount by allocatingtothe conpany only .03 percent
of UTC s cl eanup costs. Gar itself calls this allocation"mnuscule."
At oral argunent, it becane apparent that the real concern of Gar and
t he ot her appellants is that the governnent will use the judgment
agai nst themhere in a future 8 9607 action for the costs of the
groundwat er and well remedi es which have not yet been recovered.
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background | evel s after VOC | evel s have abated. Gar thus has failed to
show t hat the harmcaused by its waste is divisible fromthe harm
treated in UTC s soil remediation.

5. The Entry of a Decl arat ory Judgnent under 8 9613(g) (2) and
t he Decl aratory Judgnent Act

The appel | ants argue that the district court's entry of a
decl arat ory j udgnent was i nproper because: (1) CERCLA does not provide
for declaratory relief inacontributionactionfor future cleanup
costs; and (2) the Decl aratory Judgment Act does not provide for
decl aratory relief inthis case because no case or controversy exi sted
bet ween the parties. To support the latter claim the appellants argue
that UTCfailedto provethat it waslikelytoincur norethanits fair
share of future cl eanup costs and that UTC s settlenment with the
gover nment di d not extingui sh the appellants' liability.4 W discuss
each argunent in turn.

The appell ants argue that CERCLA's declaratory relief

provi sion, 8 9613(g)(2), does not permt UTCto receive decl aratory

4 The appel | ants al so argue that UTCfail ed to request decl aratory
relief. This argunent is easily disposedof. Asthe district court
poi nted out, UTC need not have used the nmagic word "decl aratory
judgnment” inits pleading to put the defendants on noticethat its
cl ains coul d be resol ved with a grant of declaratory relief. See Davis
LV, 31 F. Supp. 2d at 60. UTC s conpl aint asked the court to enter a
judgnent to "determine . . . the equitable contribution share of
l[iability . . . properly allocated to each [party.]" The court's case
managenent order beforetrial used simlar | anguage. This | anguage
gave the defendants sufficient notice that declaratory relief m ght be
gr ant ed.
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relief for cleanup costs that it incurred after the cl ose of di scovery
and continues toincur as it conpletes the soil renmedi ati on. They
correctly point out that the anmount that UTCwi Il ultimately pay for
soi | remedi ationis unknown. Wil e the EPA projected a cost of $14
mllionfor soil remediation, this estimate i s several years ol d.
Rat her than al | owi ng i nt o evi dence nore recent figures on the amount of
ongoi ng and future cl eanup costs, the court relied on the EPA esti nates
f or purposes of the Phase I |I1 adjudi cati on, sayi ng that t he defendants
coul d chall enge specific expenditures in post-trial proceedings.#*
The district court di smssed UTC s cl ai ns for past cl eanup
costs on the ground that the conpany had not paid for any cl eanup

before the cl ose of discovery.* SeeDavis IIl, 20 F. Supp. 2d at 330.

The court expressed doubts about whether UTC was entitled to
declaratory relief for future costs giventhe ongoi ng nature of the
paynments and t hei r unknown total anmount, but ulti mately concl uded t hat
"t he evi dence presentedis sufficient toenablethe Court to make a

meani ngf ul al | ocati on based upon the facts presently avail able." Davis

4 The district court "retain[ed] jurisdictionfor the purpose of
revisingthis allocationif and when additional facts are di scovered
t hat were not reasonably availabletothe parties at thetine of trial
and that clearly denponstrate a change i n circunstances so significant
t hat the al | ocati on woul d be rendered nani festly i nequitable."” Davis
LV, 31 F. Supp. 2d at 69.

42 UTC s indemi fication clains were di sm ssed "for the sane
reason”" and because the district court determ ned that UTC "was not
entitledtoindemificationunder Rhode Island law." Davis |1V, 20 F.
Supp. 2d at 330.
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LV, 31 F. Supp. 2d at 59. The court thus granted declaratory reli ef
pursuant to CERCLA, 42 U.S.C. 8 9613(g)(2), and the Decl aratory
Judgment Act, 28 U.S.C. § 2201.

To determ ne whet her the court's grant of declaratory relief
was proper under 8 9613(g)(2), we beginw th the plainlanguage of the

statute. See United States v. Rivera, 131 F. 3d 222, 224 (1st Cir.

1997). Section 9613(g)(2) provides that "[i]n any such action
described in this subsection, the court shall enter a declaratory
judgnment on liability for response costs or damages that will be
bi ndi ng on any subsequent acti on or actions to recover further response
costs or damages."” 42 U S.C. 8 9613(g)(2). The statute does not
explicitly provide for declaratory relief for acontribution actionfor
future or past response costs. However, nothing in the statute
precludes aninterpretationthat declaratory relief is availablein

both i nstances. See Boeing Co. v. Cascade Corp., 207 F.3d 1177, 1191

(9th Gr. 2000). The statute suggests this interpretation by adopting
aflexibletinmeline, providingthat "[a] person may seek contri bution

. during or follow ng any civil action under . . . section 9607(a)

of this title.” 42 U. S.C. 8 9613(f)(1) (enphasis added). This
| anguage antici pates that a defendant in a 8 9607 cost recovery action
may initiate a contribution action before its own liability is
establ i shed. Consistent withthis schene, a § 9607 def endant whose

'iability has been established may be awar ded decl aratory rel i ef before

- 78 -



that liability has been fully discharged.

The di strict court acknow edged that a fewcourts have hel d
that § 9613(g)(2) applies to actions brought under § 9607, the vehicle
for an innocent party to recover cl eanup costs, and not to acti ons
br ought under 8 9613(f), the vehicle for a non-innocent party to seek

contribution fromother polluters. SeeDavis 1V, 31 F. Supp. 2d at 590

(citing Reichhold Chens., Inc. v. Textron, Inc., 888 F. Supp. 1116,

1123-24 (N.D. Fla. 1995) andSun Co. v. Browning-Ferris, Inc., 919 F.

Supp. 1523, 1532 (N.D. Ckla. 1996), overruled in part by 124 F. 3d 1187
(10th Cir. 1997)). However, the Ninth and Tenth Circuits have t aken
t he position, as we do here, that 8 9613(g)(2), the declaratory
j udgrent provi si on of CERCLA, applies to 8 9613(f) contri buti on acti ons

for both past and future response costs. |n Boeing Co. v. Cascade

Corp., the Ninth Circuit said:

CERCLA was i nt ended t o encour age qui ck response
and to place the costs on those responsi bl e.
Decl aratory relief serves these purposes because
parties, likethoseinthis case, wll knowtheir
share of costs before they are incurred. .

The costs and tinme involved in relitigating
i ssues as conpl ex as t hese where newcosts are
incurred would be mssive and wasteful.
Decl aratory relief allocating future costsis
t her ef ore consi stent with t he broader purposes of
CERCLA.

207 F. 3d at 1191; see al so Tosco Corp., 216 F.3d at 897 ("[W here, as

here, aresponsible party choosestogototrial and future response

costs arelikely to beincurred, but the exact anmount remnai ns unknown,
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a judgnent on proportional liability is an appropriate renedy.").* W
agreewiththeserationales. Asthedistrict court said, inthis case
"allocation helpstoalleviate the hardshi p that woul d be vi sited upon
t he [ PRP] seeking contributionif that PRPwas, ineffect, requiredto
finance the entire cl eanup operation before getting a determ nation
regarding the shares attributabletothe other PRPs.” DavislV, 31F.
Supp. 2d at 58.

Since we find that 8 9613(g)(2) applies to 8 9613(f)
contributionactions for both past and future response costs, we need
not address in detail the appellants' argunments that the district
court's entry of a declaratory judgment was inproper under the
Decl aratory Judgnent Act because there was no case or controversy
permttingthe court toact. W address the argunents only because
t hey apply, at | east by inplication, tothe availability of declaratory
relief under 8 9613(g)(2).

First, the appell ants say that there was no controversy
bet ween t he parties, as the Act requires, because UTCdi d not prove
that it would pay nore than its fair share of cl eanup costs. They

argue that UTCcannot provethat it islikelytopay norethanits fair

4 her courts have al so reasoned that declaratory relief furthers
CERCLA' s goals infinding that the entry of suchrelief ismandatory in
8 9607 cost recovery actions. See Dent v. Beazer Materials & Servs.,
Inc., 156 F. 3d 523, 532 (4th Cir. 1998);_Kelley v. E.I. DuPont De
Nenours & Go., 17 F. 3d 836, 844 (6th Cir. 1994) ("The fact that future
costs are sonewhat specul ativeis no bar to a present decl arati on of
liability.") (internal quotation marks om tted).
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share of cl eanup costs because it began incurring those costs only
shortly beforetrial and of fered no evi dence about the anount of those
costs.

The Decl arat ory Judgnent Act provides: "In a case of actual
controversy withinits jurisdiction. . . any court of the United
States, uponthe filing of an appropri ate pl eadi ng, nay decl are t he
ri ghts and other | egal rel ations of any i nterested party seeki ng such
decl arati on, whether or not further relief is or coul d be sought." 28
US C 8 2201. Here, the district court observed:

the prem se underlying UTC s request for a

judgnment 'determining . . . the equitable

contribution share of liability for the site

properly allocatedto each [party]' is that, at

sonetineinthe future, it islikely that UTC

will berequiredtopay norethanits fair share

of the alleged common liability; and, therefore,

that it will beentitledtocontributionfromthe

def endant s.

Davis IV, 31 F. Supp. 2d at 58 (alterations in original). For the

principlethat a PRP seeking contribution nust prove that it has paid

more thanits fair share, the court relied onUnited Tech. Corp. v.

Browni ng-Ferris Indus., Inc., 33 F. 3d 96, 100 (1st G r. 1994) (hol di ng

t hat CERCLA al | ows a non-i nnocent party bringing a 8 9613(f) acti on
"only to seek recoupnment of that portion of his expenditures which
exceeds his prorata share of the overall liability--in other words, to
seek contribution rather than conplete indemity"). The district court

set UTC s share as 1.54 percent of the total waste at the Davis site
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based on the vol une of its waste established by the evidence. See
Davis 1V, 31 F. Supp. 2d at 67. The court translated this 1.54 percent
liability shareinto $754, 600, using an estinmate of $55 m llion for
total cl eanup and enforcenent costs. Seeid. at 69. Reasoni ng t hat
UTC was bound by t he proposed consent decrees to pay at | east $10. 35
mllion, the court found that UTC had necessarily i ncurred nore than
its fair share of cleanup costs.* See id.

The appel | ants' argunent tothe contrary fails for the sane
reasons that ledustoreject the argunent that the district court had
no authority to enter a consent decree. UTC s agreenent i n Consent
Decree | to make a cash paynent and performthe soil renmediation
created a fi xed obligation subject only tothe court's approval. UTC
di d not have to actual |l y nake t he paynents to which it agreed to show
that it was liablefor norethanits fair share of the total costs of
cl eanup. The ongoi ng nature of the work and the fact that its ultimate
cost was not known at trial didnot affect thedistrict court's ability
t o consi der the evidence that other PRPs contri butedtothe wastein
the soil, and to det ernm ne whet her some of UTC s costs shoul d t hus be
allocated to them

The appellants also argue that there is no case or

44 The court reached this figure by deducti ng t he anounts that UTC
can recoup fromother PRPs pursuant to the other partial consent

decrees fromthe $16.8 mllion it agreed to pay pursuant to Consent
Decree|l. W note without resolvingthe issuethat the government sets
UTC s m ni nrum paynent at $9.3 mllion.
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controversy between the parti es because UTC has not exti ngui shed their
entireliability. As we have di scussed, the partial consent decrees do
not cover an estimted $21.7 m | lion of the government's projected
response costs. Because the governnment can still seek to recover those
costs fromthem the appel |l ants argue that "[p]ermtting UTCto recover
fromthe defendants under these circunstances woul d expose the
def endants t o t he CERCLA equi val ent of ' doubl e jeopardy.'" | n support

of their position, the appellants citeUnited Techs. Corp., which

defined the term"contribution"” as "a cl ai mby and between jointly and
severally liabl e parties for an appropri at e di vi si on of t he paynent one
of themhas been conpelled to make." 33 F. 3d at 99 (internal quotation
mar ks omtted).

The appellants' argunent that UTC is not entitled to
contribution because it has not extingui shed the appellants' entire
liability fails in light of the plain |anguage of 8§ 9613(f):

A person who has resolvedits liability tothe
United States or a State in an adm ni strative or
judicially approved settlenment shall not be
liable for clainms for contribution regarding
matters addressed in the settl enent. .
A person who has resolvedits liability tothe
United States or a State for sone or all of a
response action or for sone or all of the costs
of such actioninanadmnistrativeor judicially
approved settl enent nay seek contribution from
any person who is not party to a settlenent
referred to [ above].

42 U. S.C. 8 9613(f)(2) & (3)(B) (enphasis added). CERCLA clearly
antici pated that sone settlenents, |iketheoneinthis case, would
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cover only a portion of thetotal cl eanup costs for a hazardous wast e
site. The statute does not i npose arequirenent that a contribution
action plaintiff nust settle the entire cost of cleaning up asite
before it can seek contri bution.

The appellants' conplaint that they my bear a
di sproportionate share of thetotal liabilityif the governnent chooses
to bring further proceedi ngs agai nst themis part of the risk they
assumed in choosing not to settle. As we have said before:

CERCLA seeks to provide EPAwi th t he necessary
t ool s to achi eve pronpt cl eanups. One such t ool
istheabilitytofoster incentives for tinmely
settlenments. Tothisend, 42U S . C. §9613(f)(2)
provides that a party who settles with the
governnment 'shall not beliable for clains for
contributionregarding matters addressed inthe
settlenment.' Because only the anmount of the
settlenment, not the prorata share attri butable
tothe settling party, is subtracted fromthe
aggregate liability of the nonsettling parties,
section 9613(f) (2) envisions that nonsettling
parti es may bear di sproportionate liability.
Thi s paradi gmi s not a scrivener's accident. It
was desi gned t o encour age settl enments and provi de
PRPs a neasure of finality inreturnfor their
willingness to settle.

United Techs. Corp., 33 F.3d at 102-03 (citations and internal

guotation marks omtted); see al so Charles George, 34 F. 3d at 1086

("non-settling defendants . . . are potentially liablefor the full
di fference between t he costs of cl eanup and t he total anount pai d by
the settling PRPs"). While our precedents on CERCLA consent decrees

are attentivetothe fairness of the settlenents for settling versus
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non-settling PRPs, they do not go so far as to protect PRPs who choose
not to settle fromthe consequences of non-settl enent i nposed by CERCLA

itself. See Charl es George, 34 F.3d at 1088. In sum the district

court's entry of a declaratory judgnent was proper.

6. Morton's Liability

The di strict court found Morton I nternational |iablefor
hazar dous waste dunped by Thi okol Corporation Chem cal Division
(Thi okol ) at the Davis site. For purposes of this case, Mdrton has
stipulated that it is a successor to Thiokol's liabilities.

a. Clainms of Clearly Erroneous Factual Findings

Morton's liability, unlike that of other parti es whose waste
was haul ed by CWR, depends on the court's findings about the waste
practi ces of CCC. Thi okol was one of the approxi mately 130 conpani es
fromwhomCCC col | ect ed waste during 1976 and 1977. Reasoni ng t hat
since CCCmade 47 deliveries to Davis, and since "thereis noreasonto
bel i eve t hat CCC handl ed Thi okol ' s waste any differently than t he waste
of its other 130 custoners,” the district court found that Thi okol"'s
waste went to the Davis site, and thus found Morton |iable as an
arranger. Davis 1V, 31 F. Supp. 2d at 55. However, because t here was
no evi dence regardi ng t he vol une of Thi okol ' s wast e transported by CCC,
or the vol une of waste fromother custoners that CCCtransportedto the

Davis site, the court concluded that it was unable to allocate to



Morton a share of the cleanup costs.* See id.

We beginwith the evidence about CCC s practices. CCCwas
| ocated in Eli zabet h, New Jer sey and was owned and operated by Wl I iam
Carracino. Carracinotestifiedthat CCCbegan sendi ng wast e t o Rhode
Island in 1977, initially to Sanitary Landfill. Beginningin My, the
Capuanos began di verting the CCCwaste to the Davis site, and t he CCC
drivers proceeded strai ght there without stopping first at Sanitary
Landfill. CCC continued to bring waste to the Davis site until
Sept enber, when Davi s refused to accept the waste and sei zed CCC s
truck because CCCwas overdue inits paynents. Based onthe 47 trips
CCCmade to the Davis site between May and the first week of July, and
t he vol une of waste transported during those weeks, the district court
estimated that CCCdelivered atotal of 441, 450 gal | ons of waste tothe
Davis site. Testinony by Carraci no and CCCdriver John Mayo about
these trips to Rhode | sl and was corroborated by toll recei pts and petty
cash vouchers.

CCC began col | ecting Thi okol's waste i n 1971. Thi s waste,
generated by three separate plants in New Jersey, averaged
approxi mately 22,000 gall ons per year. Much of the waste was

identified on shipnent forms prepared by Thiokol sinply as

4% As becane cl ear at oral argunent, Morton still appeal s because
of its concernthat the governnent will use the judgnment of liability
inthis caseto pursue a 8 9607 action for the cost of the groundwat er
and wel |l renedi ation that remai ns unal |l ocat ed.
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"m scel | aneous chem cal waste." Testinony by a forner Thi okol enpl oyee
i ndi cat ed t hat Thi okol did not separate its waste. In particul ar,
Thi okol did not separateits chlorinated waste until 1979. The waste
was di sposed of primarily in 55-gallon druns, but Thi okol used druns of
smal l er sizes, as well as 5-gallon pails. The waste contai ned
fl ammabl e | i qui ds and spent sol vents, includi ng net hyl ene chl ori de,
met hyl et hyl ketone (MEK), and 1,1, 1-TCA, all of which were found at
the Davis site. O her waste picked up on a nore occasional basis
i ncl uded urethane, filter cakes used i n produci ng pl asti ci zers, and
| ubricating oil.

CCC handl ed waste it collectedinavariety of ways. It sold
sone | i qui d wast e to sal vagers, burned sone of the fl anmabl e | i quids in
anincinerator onthe Eli zabeth site, transported waste to vari ous dunp
sites, and stored some waste on the prem ses for future di sposal.
Carracino testifiedthat solidwaste, pol yners, and sl udges were sent
straight fromCCCto di sposal sites because of their tendency to cl og
the incinerator. CCC enpl oyee John Prahm who operated the
i nci nerator, corroboratedthat testinony. \Waste shipnent forns confirm
t hat CCC pi cked up polynmers from Thi okol .

Evi dence at trial indicatedthat CCC s incinerator didnot
effectively destroy many chemcals -- particularly chlorinated waste --
because it did not operate at a sufficiently high tenperature. An

expert witnesstestifiedthat theincinerator produced a sl udge or
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residue, which was itself a hazardous waste, because of this
inefficient operation. Prahmtestifiedthat this residuefromthe
i nci nerator was placed in drunms for disposal. Evidence regarding
Thi okol " s di sposal practices supports aninferencethat sone of its
flammabl e waste |i kely went to the Davis site as residue fromthe
incinerator. More specifically, Thi okol did not separate chlorinated
waste from unchl orinated waste, and chlorinated waste was not
ef fectively destroyedintheincinerator becauseit required a higher
tenperature. Thus, we cannot conclude that the district court erredin
findingthat at | east sone of Thi okol's waste "consi sted of flammbl e
sol vents that probably were incinerated," Davis 1V, F. Supp. 2d at 55,
and t hat because there is no basis for findingthat Thi okol's wast e was
treated differently fromot her waste at CCC, t he hazardous resi due
produced by the i nci nerati on of such waste was |i kely placed in druns
and transported to the Davis site.

Thi okol's di sposal of waste in 5-gallon pails further
supports thedistrict court'sfindingof liability. UTCofferedthe
depositiontestinmony of aformer Thi okol enpl oyee, Mel vi n Schul man,
t hat Thi okol di sposed of sone |iquid waste in spring-top, 5-gallon
cans. Waste shipnent forns i ndicate that CCCpi cked up t hese cans for
di sposal. Anotation on at | east one cancel | ed check drawn on CCC s
account reads "5 gal. pailsto R, 6/8/77." Carracino confirnedin his

deposition testinony that the notationwas inhiswitingandthat the
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check was paynent for dunpi ng waste. Davis alsotestifiedat trial
t hat he recall ed receiving | oads of waste i n which 5-gall on pails,
containingliquidwaste, had beentransportedto his site ontop of 55-
gal |l on druns. Davis specifically recalledthat these shipnents cane
fromNewJersey. Wilethe testinony regardi ngthese 5-gallonpails
does not establish concl usively that Morton's waste was dunped at t he
Davis site, thedistrict court was not clearly erroneousincrediting
this testinony and considering it part of the evidence tendingto
establish that it was nore probabl e than not that Morton's hazardous
wast e was shipped by CCCto the site.

Morton argues that "the nere presence of 1,1,1-TCA in
Morton's waste and its presence at the Davi s site does not, w thout
nore, establishthat Morton's waste was | ocated at the Davis site. "
However, the district court didnot baseits findingthat Mirton was
i abl e sol ely onthe presence of that chem cal at the site. Rather,
the district court inferred fromother evidence that Thi okol's waste
was taken to the Davis site and noted t hat such an i nference "finds
sone support” in the fact that the chenmi cal was found at the site.
Davis 1V, 31 F. Supp. 2d at 55.

b. Clainms of Legal Error

Morton argues that the district court inproperly shiftedthe

burden of proof to Morton, requiringit toshowthat it had not dunped

waste at the Davis site, rather than requiring UTC to prove each
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element of its claimfor contri bution. Morton cites New Jersey

Tur npi ke Auth. v. PPGlndus., Inc., 197 F. 3d 96, 105 (3d G r. 1999) for

t he propositionthat UTC"nust of fer sone proof that [the def endants]
deposited, or caused the di sposal of, [the waste] at each of the sites
at issueinthis case.”" Mrton seens to construe this requirenent of
"sonme proof" as arequirenent for direct, not circunstantial proof.
However, for reasons explained above, UTC introduced adequate
circunstantial evidence that Thi okol deposited waste at the Davis site.

That circunstantial evidence di stingui shes this case fromNewJersey

Turnpi ke Authority, where the plaintiff introduced no evidence

regarding the transporters t he def endants may have used and reli ed only
on "the conceded | arge scale production of [the waste] by the
appel l ees, the need for its |local disposal, the proximty of the
appel | ees' productionfacilitiestothe sites at i ssue, and the use of
this material as fill over the years.” |1d. at 109. Here, UTC
i ntroduced evi dence of Thi okol's production of hazardous waste, CCC s
records regardi ng pi ckups of waste and deliveriestothe Davis site,
and CCC s practices in handlingdifferent kinds of waste. W do not
agree with Morton that the district court engaged in an inproper
burden-shifting anal ysis infinding, based onthis evidence, that sone
of Thi okol's waste was dunped at the Davis site.

Finally, Morton argues that it was i nperm ssible for the

district court tofindit |iable as an arranger because the court
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declinedto all ocateto Morton a specific share of responsibility.
However, Acushnet, 191 F. 3d 69, precludes this argunent. Acushnet
enphasi zes the broad di scretion of adistrict court in allocating
responsibility: "Acourt, in evaluatingcontributionclains under §
9613(f), is "free to allocate responsibility according to any
conbi nati on of equitable factors it deens appropriate."" [d. at 78

(quoting O Neil v. Picillo, 883 F.2d at 183). The district court here

found that "the fairest, and nost practical, neasure of relative
responsibility is the quantity or volume of hazardous waste
attributableto eachparty.” Davis |V, 31 F. Supp. 2d at 64. Because
t here was no way t o cal cul ate t he vol une of waste Thi okol dunped at the
Davis site, the court declinedto all ocate a share of responsibilityto
Morton. This determ nationwas well withinthedistrict court's broad
di scretion.

Morton argues that the district court's decision not to
al |l ocate a share of responsibility to Mrton shoul d have conpel | ed a
findi ng that Morton was not |i abl e because Thi okol ' s wast e coul d not be
| ocated and i dentifiedat the Davis site.“ However, as we have not ed,
we sai d i nAcushnet that thereis no mnimumquantity threshold for

inmposing liability onpolluters, 191 F.3d at 76, adding that "[i]n an

4 Morton al so clains that the district court erredin finding
[iability without appl ying a standard of "l ocating and identifying" its
waste at the Davis site. W have already rejected aninterpretation of
8§ 9613(f) that woul d require an arranger's waste to be specifically
| ocated at the Davis site with direct evidence.

- 91 -



appropri ate set of circunstances, atortfeasor's fair share of the
response costs may even be zero, id. at 78. The district court's
decisionnot to allocateresponsibility to Mrtonis consistent with
Acushnet, and Morton has not even attenpted to explain why the
principles of that opinion should not apply here.

7. Successor-in-Interest Liability for Gar

Bl ack & Decker ("B &D") argues that the district court erred
in finding that it, rather than Electroforners, Inc., is Gr's
cor porate successor-in-interest andthus |liable for Gar's di sposal of
waste at the Davis site. Gar's corporate historyisasfollows. In
1977, M TE Corporation owned Gar Electroform ng Division, the
manuf acturing facility i n Danbury, Connecticut that generatedthe
hazar dous wast e di sposed of at the Davis site. |In Novenber 1978, MTE
agreed to sell Gar's assets to Electroformers, Inc., which had
i ncorporated anonth earlier. The Asset Purchase Agreenent si gned by
the parties in January 1979 provi ded t hat El ectrof or ners woul d buy
certain accounts receivabl e, furniture, fixtures, nmachi nery, equi pnent,
trademar ks and trade nanmes, busi ness records, i nventory and cust oner
lists. Electroformers usedthe nane "Gar El ectrof orners D vi sion" for
atime after the sal e, subl eased t he Danbury facility fromM TE, and
continued to make t he sane product wi th the sanme nanuf act uri ng process
and t o use t he sane enpl oyee pensi on plan. M TE agreed not to conpete

with Electrofornersinits area of business for tenyears. The Asset
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Pur chase Agreenent provi ded that the "[bJuyer will not assune any of
theliabilities of the Gar El ectrof orm ng D vi sion exi sting onthe date
of the closing and M TE agrees to defend any clains relatingthereto
present ed agai nst Buyer and to save Buyer harm ess fromany such
clainms.” MTEalsorepresentedthat, toits know edge, it was not in
viol ation of any environnmental or pollution-related]|awor ordi nance.
| n 1985, t he Emhart Corporation bought MTE. |In 1989, B & D acquired
Emhart, which continues to exist as B & D's wholly owned subsi di ary.

UTC sued both B& Dand El ectrof ornmers for contri bution as
Gar' s successor-in-interest. Both defendants fil ed notions for summary
judgnment. The district court referred to a magi strate judge the
guestion of whichentity, B&Dor El ectrofornmers, should be liable as
Gar' s successor. The nmagi strate judge di scussed t he choi ce between t he
state | aw and federal common | aw tests for determ ning corporate
successor liability, and found that B & D was |i abl e under either
anal ysi s because El ectrof ormers bought Gar's assets fromM TE t hr ough
atrue assets purchase agreenent. The district court adopted this
reconmendati on.

On appeal, B & D argues that the federal common | aw
"substantial continuation" test shoul d det erm ne cor porate successor
l'iability under CERCLA, and that El ectrofornmers shoul d be found |iable

using this test. Electroformers and UTCY argue t hat Connecticut's

47 UTC took the opposite position before the district court.
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“mere continuation" test shoul d apply, #® and t hat El ectroformers should
not be found |i abl e using ei ther the "substantial continuation" or the
"mere continuation" tests. W beginw th the choice of | awquesti on,

whi ch we revi ewde novo. See Kukias v. Chandris Lines, Inc., 839 F. 3d

860, 861 (1st Cir. 1988).

The "nmere conti nuation” test i s an exceptiontothe common

| awrul e that the buyer of a corporation's assets (as opposedtoits

stock) does not incur liability for the divesting corporation's debts.

See Ed Peters Jewelry Co. v. C&J Jewelry Co., 124 F. 3d 252, 266 (1st
Cir. 1997). Thetest is designedto protect creditors fromsal es that
seek to evade valid claims. See id. Successor liability is an
equi tabl e doctrine, and courts traditionally consider fivefactors: (1)
t he di vesting corporation's transfer of assets; (2) paynent by t he
buyer of | ess than fair narket val ue for the assets; (3) continuation
by t he buyer of the divesting corporation's business; (4) a conmpn
of fi cer of the buyer and di vesti ng corporati ons who was i nstrunental in
the transfer; and (5) inability of the divesting corporationtopayits
debts after the assets transfer. See id. at 268.

The federal "substantial continuation" test, which has been

adopted i n past cases by afewcircuits, see B.F. Goodrich v. Betkoski,

99 F. 3d 505, 519 (2d G r. 1996); United States v. Carol i na Transforner

48 The Asset Purchase Agreenent calls for application of
Connecticut law, and the parti es do not argue t hat anot her state's | aw
shoul d apply.
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Co., 978 F. 2d 832, 837 (4th Cir. 1992), requires courts to consi der
eight factors: "(1) retention of the sane enpl oyees [ by t he buyer]; (2)
retention of the sane supervisory personnel; (3) retention of the sane
production facilitiesinthe same | ocation; (4) production of the sane
product; (5) retention of the sane nane; (6) continuity of assets; (7)
continuity of general business operations; and (8) whet her the buyer
hol ds itsel f out as a continuation of the" divesting corporation,

Carolina Transfornmer Co., 978 F.2d at 838. In general, before creating

a federal rule courts nust consi der whet her federal interests require
a nationally uni formbody of | aw, whet her applying state | awwoul d
frustrate or conflict wth a specific federal objective, and t he extent
to which a federal rule would disrupt comrercial relationships

predicated on statelaw See United States v. Ki nbell Foods, Inc., 440

U S. 715, 728-29 (1979). In adoptingthe "substantial continuation”

test, courts have cited CERCLA s "broad renedi al purpose"” and t he

"i nportance of national uniformty." See B.F. Goodrich, 99 F. 3d at

519; Carolina Transformer Co., 978 F.2d at 837.

O her courts, however, have rejected the need for a federal

test. See, e.qg., Redwing Carriers, Inc. v. Saral and Apartnents, 94

F. 3d 1489, 1501-02 (11th Cir. 1996); City Mgnt. Corp. v. U.S. Chem

Go., Inc., 43 F.3d 244, 253 n.12 (6th Cr. 1994). These cases heedthe

Supreme Court's warni ngs that courts shoul d presune that matters | eft

unaddressed are subject to state |law when a "conprehensive and
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detail ed" federal statutory regineis at issue, and that cases i n whi ch
t he creation of a"special federal rule would be justified" generally

are "fewand restricted." See O Melveny & Mevers v. Fed. Deposit Ins.

Corp., 512 U.S. 79, 85 & 87 (1994).

W have concludedthat thempjorityruleisto apply state
law"solongas it is not hostiletothe federal interests ani mati ng
CERCLA, " and have appl i ed Massachusetts contracts | awt o determ ne an

i ssue of successor liability. John S. Boyd Co., Inc. v. Boston Gas

Go., 992 F. 2d 401, 406 (1st Cr. 1993). Recent Suprene Court precedent
confirms that Boyd's approachis correct. The Court applied state
corporation law in a recent CERCLA case involving the potenti al
liability of a parent corporationfor its subsidiary andleft little
roomfor the creation of afederal rule of Iiability under the statute.

See United States v. Bestfoods, 524 U S. 51, 63 (1998) ("CERCLAis . .

. 1'i ke many anot her congressi onal enactnent in giving noindication
that the entire corpus of state corporationlawis to be repl aced
sinply because aplaintiff's cause of actionis based upon a f eder al
statute.") (internal quotation marks omtted). The Court's statemnents

i n Best f oods and O Mel veny denonstrate that tojustify the creation of

a federal rule, "there nust be a specific, concrete federal policy or
interest that is comprom sed by the application of state |law. "

At ki son, Topeka & Santa Fe Rai |l way Co. v. Brown & Bryant, I nc., 159

F. 3d 358, 363-64 (9th GCir. 1998) (internal quotati on marks om tted).
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We see no evidence that application of statelawtothe facts of this
case woul d frustrate any federal objective. Connecticut's "nere
continuation"” test thusis the correct test for determ ni ng successor
liability for the hazardous waste di sposed by Gar.

| n appl ying the "nmere continuation" test, the nmagi strate
judge recomended successor liability for B & D rather than
El ectroformers based on the following facts: (1) MTE and
El ectrof ornmers did not share a comnmon of ficer or director who was
involvedinthe transfer; (2) MTEreceived fair conpensation for Gar;
(3) MTE continuedto operateits other businesses; (4) MTErenai ned
financially viable.*® B &Ddid not chall enge t hese factual findings,
but objects to the nmagistrate's conclusion that Electroforners
purchased Gar's assets through a true asset purchase agreenent on t he
grounds that El ectroformers shared certain cononalities wi th Gar and
essentially continuedits business. In support of this position, B&
Dnotes that El ectroformers nmade t he sanme product that Gar made when
M TE owned i t, enpl oyed t he sane supervi sory enpl oyees, used t he sane
production facility and t he sane custoner base, and initially operated
under Gar's nane.

The facts enphasi zed by B & D do not out wei gh t hose ci t ed by

t he magi strate judge to support the findingthat El ectroformers nerely

49 The nagi strate judge al so found B&D i abl e under t he federal
| aw "substantial continuation" test. Because we apply the state | aw
test, we do not reach this issue.
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bought Gar's assets fromMTE. M TE s recei pt of fair conpensation for
t he Gar divisionandthe |l ack of cormon officers and di rectors between
the two entities indicate that its sale of Gar's assets to
El ectrof ornmers was an arns-| ength deal. Moreover, M TE conti nued as a
financially viabl e busi ness follow ngthe sale, leavinglittle reason
to except it fromthe rul ethat successor liability does not transfer

when one conpany buys another's assets. See Ricciardello v. J. W Gnt

& Co., 717 F. Supp. 56, 59 (D. Conn. 1989) ("A sal e of assets by one
corporationto another, ingoodfaith and for val uabl e consi derati on,
does not i npose any liability onthe buyer for the debts of another.")

(citing Davis v. Hemm ng, 127 A. 514, 518 (Conn. 1925)). The district

court didnot err inadoptingthe magi strate judge' s recommendati on
i nposi ng successor liability on B & D rather than El ectrof ormers. %
8. UTC s Appeal
a. The Judgnent in Favor of Macera
After UTCrestedits case, the district court rendered a
bench deci si on granting judgnment as a natter of | awpursuant to Fed. R

Civ. P. 52(c) infavor of BFI and Macera. Macera Brothers Cont ai ner

0B & Dal so argues that the nagi strate judge's recormmendati on of
successor liability for B&Drather than for El ectrof omers conflicts
wi th the nagi strate judge's recommendati on of successor liability for
BFI, the purchaser of Macera. Sincethedistrict court didnot adopt
the magi strate judge's recommendation of liability for BFI, any
di sparity between the two reconmendations, if thereis one, | acks | egal
significance.
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Service, Inc.% hauled waste to various facilities for disposal.
M chael Macera and Robert Cece were two principalsinthe corporation.
BFI Waste Systens of North Anerica, Inc. isinthis action only as
successor to Macera. %

The court explainedits reasons for the judgnent inawitten

menor andumand order after thetrial concluded. See Davis 111, 20 F.

Supp. 2d at 329.% UTCappeal sthisruling ontw grounds. First, UTC
clains that it proved Macera was | i abl e as a transporter under CERCLA.
Second, UTCargues that it proved Macera was | i abl e as an arranger of
hazar dous waste, and that its claimof liability onthis theory was
tinmely asserted. Finally, BFI argues that if this Court finds that the
district court erredin granting the judgnment in favor of BFlI and
Macera, BFI is still not |iable becauseit is not Macera's corporate
successor. For thereasons that follow, we affirmthe district court's

j udgnment on partial findingsinfavor of BFI and do not reach BFI's

51 Macer a Brot hers Cont ai ner Service, Inc. changedits naneto
Macer a Di sposal, Inc. in 1984. 1n 1987, Macera Di sposal was nerged

into M& C Enterprises, Inc. BFlI purchased the assets of M& C
Enterprises in July 1987.

W will refer collectively to Macera Brothers Contai ner Servi ce,
M chael Macera, Robert Cece, and BFI as "Macera" when di scussi ng t he
claims regarding transporter and arranger liability.

3We reviewfor clear error the factual findi ngs made as part of
the district court's judgnent on partial findings. "Findings of fact,
whet her based on oral or docunentary evi dence, shall not be set aside
unless clearly erroneous.” Fed. R Civ. P. 52(a) (enphasi s added).
See al so Touch v. Master Unit Die Prods., Inc., 43 F. 3d 754, 757 (1st
Cir. 1995).
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claimregardi ng successor liability.
1. Transporter Liability
CERCLA i nposes transporter liability on "any person who
accepts or accept ed any hazar dous substances for transport to di sposal

or treatnent facilities, incineration vessels or sitessel ected by such

person” fromwhich thereis arel ease of hazardous substances. 42
U.S.C. §8§9607(a)(4) (enphasis added). Notingthat the statuteitself
does not definetheterm”"selected,” thedistrict court inthis case
stated: "a person 'selecting' asiteis apersonwho chooses that site
froma group of possible sites.” Davislll, 20 F. Supp. 2d at 333.
Adopting a standard of "[a]ctive and substanti al participation,"” the
court rul ed that "determ ni ng whet her, or to what extent, atransporter
made or actively participatedinthe site sel ection decisionturns on
t he nature of the deal i ngs between the transporter and t he generator."
Davis 111, 20 F. Supp. 2d at 333-34. The court found that UTC had
failed to present sufficient evidence regardi ng the negoti ations
bet ween Macera and t he generators for whomit haul ed waste. Moreover,
because t here was evi dence t hat sonme of t he wast e haul ed by Macera cane
fromUTC, the court found that UTC shoul d have present ed evi dence
regarding its own dealings with Macera in order to prove that Macera
actively participatedinthe selection of the Davis site for UTC s

waste. See Davis I11, 20 F. Supp. 2d at 334.

The di strict court appliedthe correct | egal standardin
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det erm ni ng whet her Macerais atransporter under CERCLA. See Ti ppi ns

| nc.

court stated:

37 F.3d at 94-95 (citationomtted).

[We believe that a person is liable as a
transporter not only if it ultimately selects the
di sposal facility, but also when it actively
participates in the disposal decision to the
extent of havi ng had substanti al input into which
facility was ultimately chosen. . . The
substantiality of theinput will be afunction,
inpart, of whether the deci sionmaker relied upon
the transporter’'s special expertiseinreaching
its final decision.

v. USX Corp., 37 F.3d 87, 94 (3d Cir. 1994). InTippins, the

See al so B. F. Goodrich, 99 F. 3d

at 520; United States v. USX Corp., 68 F. 3d 811, 820 (3d Cir. 1995).

I ncontrast to atransporter who actively participatedinthe selection

of a site, Tippins described circunstances where atransporter that

nmerely followed the orders of a generator would not

We enphasi ze that for liability to attach, a
transporter nust be soinvol vedinthe sel ection
process that it has substantial i nput intothe
di sposal decision. Atransporter clearly does
not sel ect the di sposal site nerely by foll ow ng
the directions of the party with which it

contracts. . . . Insuch cases, the transporter
is nonmore than a conduit of the waste and its
connection with the material is the nost

att enuat ed anong potential |y responsi bl e parti es.
: Congress i ntended such transporters to
avoid liability.

be |i abl e:

37 F.3d at 95 (citations and i nternal quotation mrks omtted). See

al so I nterstate Power Co.

v. Kansas City Power & Li ght Co.,

909 F.

Supp. 1284, 1289 (N.D. lowa 1994) (granting sumrary judgnment to party
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all eged to be a transporter where evidence showed the party had no
di scretioninhaulingwastetothe site but merely fol |l owed t he orders
of a waste generator). Thus, Tippins distinguishes between
transporters that actively participateinthe selection decision or
have substantial i nput inthat decision, and transporters that nerely
followthe directives of the generator. UTC has not expl ai ned why we
shoul d not foll owthe approach i nTi ppins. Accordingly, we exam nethe
facts to determ ne whether the district court was clearly erroneous in
concl udi ng t hat Macera did not actively participateinthe decisionto
transport waste to the Davis site.

The only evi dence of Macera's participationinselectingthe
Davis site was the testinony of WIliamDavis regarding his deal i ngs
wi t h Robert Cece. Davistestifiedthat he had known Cece for al ong
time, and that Cece visited the site on one occasion to di scuss the
possi bility of dunpi ng waste there. Davis al so stated that he was paid
by Macera for this dunping. The foll owi ng excerpt fromthe district
court's opinion sumarizes its reasoni ng regarding theinferences that
could be drawn fromthis evidence:

The fact that Cece approached Davis and nade

arrangenents to dunp at the Site coul d support a

reasonabl e i nference that Cece actively and

substantially participatedinthe sel ection of

the Site. On the other hand, it al so woul d be

reasonabl e toinfer that Cece was acti ng at the

direction of UTC, the generator of the waste.

Ordinarily, the former i nference m ght be nore

pl ausi bl e. However, under these circunstances,
its plausibility is eroded by the dearth of
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evi dence regardi ng the dealings between the
Macera defendants and UTC.

Davis 111, 20 F. Supp. 2d at 334. The district court's determi nation
onthis matter is essentially arefusal to choose between two equal |y
pl ausi bl e i nferences where there i s no reason to support one i nference
over the other. Because rulings under Rule 52(c) are reviewed for
clear error, see Fed. R Civ. P. 52(a), we defer to the district
court's decision not to draw any i nference.

Inan attenpt to evade t he cl ear error standard of reviewfor
factual findings of thedistrict court, UTCclains that the district
court nmade an error of law by inmperm ssibly drawi ng an adverse
inference regarding UTC s failure to present evidence of its
negoti ati ons wi t h Macera about the hauling of its waste. UTC quotes
t he foll ow ng | anguage fromthe court's witten opinionin support of
this claim

Si nce evi dence of the deal i ngs bet ween UTC and

t he Macer a def endants was readily avail ableto

and under the control of UTC, UTC s failureto

present that evidence or to explainwhy it was

unabl e to do so, givesriseto aninference that

t he evi dence woul d have been unf avor abl e t o UTC.

. . Inshort, the absence of evi dence regardi ng

t he Macer a def endants' dealings with UTCand t he

fact that such evidence was within UTC s contr ol

cause this Court tofindthat UTChas failedto

establish that Macera Brothers 'sel ected' the

Davis Site.

Davis |11, 20 F. Supp. 2d at 334 (citationomtted). The case cited by

the district court in support of this inference provides that two
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condi ti ons must be sati sfied before an adverse i nf erence about t he non-

producti on of evidence nmay be drawn. See Commercial Ins. Co. v.

Gonzal ez, 512 F. 2d 1307, 1314 (1st Cir. 1975). The evi dence nmust be
"speci al |l y avail abl e” to t he non-produci ng party, and that party nust
have "had sone reason t o suppose t hat non-production would justify the
inference.” 1d. UTCargues that "specially avail abl e" means evi dence
withinits control but not withinthe control of Macera. Thus, UTC
clains that the inference cannot apply inthis case because Macera al so
has know edge of any negoti ati ons bet ween Macera and UTCregardi ng t he

di sposal of UTC s waste. Cf. Kean v. Commir of Internal Revenue, 469

F.2d 1183, 1187 (9th G r. 1972) ("Were a potential witnessis equally
avai l able to both parties, no inference should be drawn fromthe
failure of a party to call such witness.").

We conclude that UTC, with its reliance on the "adverse
i nference" argunent, m sses the essential point of thedistrict court's
anal ysis. The district court expressedits concern over UTC s overal |
failure to present any evi dence what soever about Macera's rel ationship
wi th generators -- both UTC and ot her unidentifiedparties -- for whom
it haul ed waste. Several paragraphs before di scussingtheinference
drawn agai nst UTC, the court stated: "UTC has failed to present
sufficient evidence regarding those deal i ngs [ between Macera and
gener at or defendants] to sustainits burden of proving that Macera

Brothers 'selected the Davis Site." Davis 111, 20 F. Supp. 2d at 334.
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The di strict court's concl usi on about the insufficiency of the evidence
at this point inits analysis nakes the propriety of the adverse
inferenceirrelevant. The court found agai nst UTCsi nply because UTC
failed to neet its burden of proof. Inlight of that finding, any
adverse i nference that m ght be drawn fromUTC s failure to produce
evi dence of its own negotiations with Macera was not necessary tothe
district court's conclusion. W conclude, therefore, that the district
court didnot rely i nproperly on an adverse i nference and affirmits
finding that UTCdi d not present sufficient proof that Macera sel ected
the Davis site.
2. Arranger Liability

UTC al so argues that it proved that Macera was | i abl e as an
arranger of waste under CERCLA. Macera clains that UTC s assertion of
an arranger claimis untinely. Inthe 1991 third-party conpl ai nt
origi nall y nam ng Macera as a def endant, UTCal | eged only t hat Macera
was | i abl e as atransporter of waste. The district court entered a
case managenent and schedul i ng order i n Decenber 1995 provi di ng t hat
“[a]ll cross-clains and countercl ai ns are deened nade and deni ed,
except that contractual clainms for i ndemmity nust be specifically
pl ead." The order also specified that amendments to third-party
conplaints had to be filed before January 2, 1996.

After the case was transferred to Chi ef Judge Torres, he

entered an order in January 1998 providing:
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On Decenber 14, 1995, an order was entered
provi ding that all parties were deened to have
asserted cl ai ns, cross-clains and countercl ai ns
agai nst all other parties for contribution and/or
indemmity without the need for specifically
pl eadi ng such cl ai ns.

Whereas it is inpossible to determ ne what
parties, infact, are asserting such cl ai ns, the
nat ure of any such cl ains or the basis for any
such cl ai ns

it is hereby ORDEREDt hat on or before February

15, 1998, each party asserting aclaim cross-

cl ai mor counterclai mfor contribution and/or

indemity shall, if such party has not al ready

done so, file and serve pl eadi ngs setting forth

such claim Such pl eadi ngs shall specify the

preci se nature and basi s of each cl ai massert ed.
Rel yi ng on that order, UTCfil ed an anmended t hird-party conpl ai nt
agai nst Macera, alleging for thefirst time that Macera was alsoliable
as an arranger. Inits answer, Macera objectedtothis anmendnent as
untinely. For reasons that are unclear, the i ssue of whether UTC
timely pl ed an arranger cl ai magai nst Macera was not resol ved before
trial. However, the district court addressed this di spute during oral
argument on Macera's Rul e 52 notion for judgnent after UTCrestedits
case. \When UTC s | awer first nentioned arranger liability, the
foll owi ng exchange occurred:

THE COURT: Arranger didn't conmeintothis until

much later. There is nothing about, thereis no

arranger liability theory pledinthe original

conpl ai nt agai nst Cece, was there?

UTC S COUNSEL: There was no arranger liability
pled in our original conplaint. W did take
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advant age of Your Honor's invitationto correct
t he pl eadings in [January].

THE COURT: Not correct the pleadings, not to
correct the pleadings. Mke it clear who was
asserting clainms against whom that was the -

After additional discussion on the issue, the district court stated:

And | certainly don't think that the attenpt to
include the arranger theory in the specific
claims that the Court required parties to assert
just beforethe casewent totrial, | don't think
that that invitation or requirenment that the
parties plead their - I et the Court knowwho t hey
were asserting clainms against constituted a
l'icense to anend the pl eadi ngs and rai se new
t heories, and there i s no question that arranger
liabilityissignificantly different fromhaul er
liability.

Thus, the district court ruledthat its order of January 1998 di d not
aut horize UTCto assert a bel ated cl ai mof arranger liability. W
defer tothisinterpretati on because the district court was uni quely
positioned to explain the nmeaning of its own pretrial order. See

Mart ha's Vi neyard Scuba Headquarters, Inc. v. Unidentified, Wecked &

Abandoned St eamVessel, 833 F. 2d 1059, 1066-67 (1st Cir. 1987) ("W

have noted before the special role played by the witing judge in
elucidating the meaning and intendnment of an order which he
authored."); Lefkowitz v. Fair, 816 F.2d 17, 22 (1st Cir. 1987)
("[U ncertainty as to the neani ng and i ntendnent of a district court
order can soneti nes best be di spel |l ed by deference to the views of the
writingjudge."). Wereject UTC s argunent that the order authorized

it to amend its conplaint.
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Next, UTCargues that the district court erredin denying UTC
perm ssionto anendits conplaint toconformto the evidence of fered at
trial. "Wenissues not raised by the pleadings are tried by express
or inplied consent of the parties, they shall be treated in all
respects asif they had beenraisedinthe pleadings." Fed. R Cv. P.

15(b). "Such | ate pl eadi ng anendrent s may be al | owed under Rul e 15(b)

at the discretionof the court, but only tothe extent that the party

opposi ng t he amendnent wi I | not be unduly prejudiced.” Canpana v.
Eller, 755 F. 2d 212, 215 (1st Cir. 1985) (enphasi s added). Where the
party seeki ng anendment of t he pl eadi ngs has shown no justification for
its delay indoing so, we have affirmedthe trial court'srulingto
deny the amendnment. See id. at 216. UTC has not even attenptedto
explain its failure to anend the pleadings at an earlier date.
Still, UTCargues that we shoul d reverse the district court's
determ nation onthisissue because Macera di d not suffer prejudice as
aresult of UTC s untinely pl eadi ng of the arranger claim UTCinsists
that "the evidence admtted to prove '"transporter’' liability was no
di fferent than the proof that established '"arranger' liability."
However, any | ack of prejudiceto Macerais irrelevant because the
district court gave other reasons for its ruling. W consider
prejudice to the non-noving party as one factor to be weighed in

permtting an untinely anendnent to the pl eadi ngs. See, e.qg., Canpana,

755 F. 2d at 215. Inother words, afindingthat the non-noving party
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woul d not be prejudiced by an untinely amendnent does not conpel a
determ nation that the amendnent is appropriate.

UTC al so argues t hat Macera consented to beingtried as an
arranger by failing to object to evidence tendingto establish arranger
liability at trial. Thedistrict court rejectedthisclaim citingits
recollection that Macera had objected to the use of the term
"arranger." W affirmthis determnation. "Consent tothetrial of an
issuemay beinpliedif, duringthetrial, aparty acqui escesinthe

i ntroduction of evidencewhichisrelevant only tothat i ssue." DCPB,

Inc. v. City of Lebanon, 957 F. 2d 913, 917 (1st Cir. 1992) (enphasis

added). As just noted, UTC asserted that Macera would not be
prejudiced by arulingthat it consentedto beingtriedas an arranger
because t he evi dence proving Macera's liability as an arranger of
hazar dous subst ances was t he sane evi dence provi ng Macera's liability
as atransporter. This argunent about | ack of prejudi ce forecl oses
UTC s claimregarding trial by consent: "The i ntroduction of evi dence
directly relevant to a pl eaded i ssue cannot be t he basi s for a founded
cl ai mt hat t he opposi ng party shoul d have real i zed t hat a newi ssue was
infiltrating the case.” |d. Were, as here, the evidence regarding
Macera' s transport of wastetothe Davis site was directly relevant to
transporter liability, and, according to UTC, arranger liability, we
findnoerror inthe court's conclusionthat Macera di d not consent to

being tried on an arranger theory by not objectingto the adm ssion of
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t hat evi dence. >
b. The Judgnent in Favor of the City of New Jersey

UTC brought a contri bution cl ai magai nst the City of New
Jersey (Jersey City) for disposing of approximately 2,000 druns
abandoned on a city pi er and cont ai ni ng corrosi ve, toxi c and fl ammabl e
substances found at the Davis site. The district court found Jersey
Gty imune fromliability under 8 9607(d) (2) of CERCLA, which provides
i mmunity for | ocal governnments fromcosts and danages resulting from
their enmergency response to the potential release of hazardous

subst ances.® See Davis IIl, 20 F. Supp. 2d at 335. On appeal, UTC

argues that the district court erred in applying 8 9607(d) (2) by

failing to consider whet her Jersey City voluntarily renoved the 2, 000

4 Even i f we concl uded that UTC i ntroduced evi dence t hat was
rel evant only to prove that Macera was | i abl e as an arranger, we agree
withthedistrict court's determ nationthat Macera di d not acqui esce
to beingtriedonthat theory. As the district court notedinits
ruling fromthe bench, Macera objected to the use of the word
"arranger" at least twice during the trial.

55 Section 9607(d)(2) provides:

No state or | ocal governnent shall be |iable under this
Title for costs or damages as aresult of actions takenin
response to an energency created by the release or
t hr eat ened r el ease of a hazar dous subst ance gener at ed by or
froma facility owned by anot her person. This paragraph
shall not preclude liability for costs or damages as a
result of gross negligence or i ntentional m sconduct by the
State or local governnent. For the purposes of the
proceedi ng sentence, reckless, willful, or want on m sconduct
shal | constitute gross negligence.

42 U.S.C. § 9607(d)(2).
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druns.

The factsrelatingto Jersey Gity' s waste di sposal are not
di sputed. On anight in February 1977, Jersey Gty police caught Perk
Chem cal Conpany dunpi ng wast e at an abandoned ci ty war ehouse at a pi er
on the Hudson R ver. After police di scovered approxi mately 2,000 druns
of waste, the city secured the warehouse. City officials quickly
contacted t he New Jer sey Depart nment of Environnental Protection (DEP),
whi ch determ ned that the drunms contai ned potentially explosive
hazar dous chem cal s t hat coul d cause serious environnental harm Both
Jersey City and the New Jersey DEP agreed that the waste required
pronpt disposal, but disputed who should finance the cl eanup.

Two weeks | at er, the DEP obt ai ned a j udgnent ordering Jersey
City to fund the cleanup. After contacting state-recomended
contractors and expedi ti ng t he nornmal bi ddi ng process, the city quickly
hired a contractor torenove the waste. Wthinafewweeks all of the
wast e was successful |y renoved fromt he war ehouse. The contractor hired
by the city subcontracted with CCCto transport the waste for di sposal.

UTC argues that the statute contains a requirenent of
voluntary action that Jersey Gty did not sati sfy becauseit only acted
t o di spose of the drunms after the state obtained ajudgnent ordering

the city to pay for the cleanup. W reviewthe district court's

% UTCal so argues that Jersey City is not exenpt because it owned
t he pi er warehouse i n whi ch t he wast e was dunped, meani ng t hat t he
wast e cannot be "froma facility owned by anot her person," as the
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application of § 9607(d)(2) de novo. See Rivera, 131 F.3d at 224. To

construe the statute, we l ook at its plainlanguage. Seeid. If the
meani ng of the | anguage is clear, our inquiry need go no further.
See id. We construe the statutory | anguage within the context of

CERCLA as a whole. Seeid. at 225; Conroy v. Ani skoff, 507 U S. 511,

515 (1993) ("[T] he meani ng of statutory | anguage, pl ai n or not, depends
on context.").

According to the plain|anguage of 8 9607(d)(2), state and
| ocal governnments are i mmune except i n cases where their handling of
t he wast e anmbunts to "gross negligence or i ntenti onal m sconduct.”
Al t hough UTC concedes t hat Jersey City was not grossly negligent and
did not engage inintentional m sconduct, it argues that CERCLA s broad
remedi al purpose requires us toread a voluntariness requirenent into
t he statute.

There is nothinginthe plainlanguage of 8§ 9607(d) (2) that
supports UTC s argunent. | ndeed, UTCseeks to addtothe statutory
| anguage on policy grounds. Thereis no basis for doingso. Thisis
not the rare case i n whi ch appl yi ng t he pl ai n | anguage of the statute

wi || produce an absurd or irrational result, Conservati on Law Found. v.

Busey, 79 F. 3d 1250, 1267 (1st G r. 1996), or onethat is "denonstrably

at odds withtheintentionof itsdrafters,” United States v. Ron Pair

statuterequires. 42 U S.C. §9607(d)(2). However, the statute al so
offersimmnity if the hazardous waste at i ssue was "generat ed by . .
anot her person,” as was the case here. 1d.
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Enters., 489 U. S. 235, 242 (1989).% W thus affirmthe district
court's ruling that Jersey City is immune fromliability under 8
9607(d) (2).
c. The Governnent's $6 M I 1ion Enforcement Costs

UTC appeal s the district court's apparent rulingthat it is
solely responsible for $6 mi | lionin government enforcenment costs,
arguing that therulingis "insufficiently clear for purposes of the
application of estoppel and res judicata,"” and that there is no
conpet ent evi dence t o support the concl usion that UTC caused al |l of the
government' s enf orcenment costs. The appel | ants respond that t he court
"properly exercised its discretion in allocating $6 mllion in
governnment enforcenment costs to UTC," either based on equitable
contributionor divisibility principles, andthat thereis evidencein
the record to support this ruling.

The "enforcenent costs" at issue are the governnent's
expenditures for litigatingthe cost recovery action agai nst UTC and

t he ot her origi nal eight defendants through the Phase | trial agai nst

57 Qur application of the statute is consistent with the 6th
Grcuit's opinioninUnited States v. Cordova Chem Co., 113 F. 3d 572
(6th Cir. 1997), vacated on ot her grounds sub nomUnited States v.
Best f oods, 524 U. S. 51 (1998). InCordova, the 6th Grcuit foundthe
M chi gan Departnment of Natural Resources immune fromliability under §
9607(d) (2) for the costs of a hazardous waste site cl eanup. Seeid. at
582. We note that the facts of Cordova i ndicate that the M chi gan
departnment received immunity for an energency response that was
considerably less efficient and effective then Jersey City's here.
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UTC. 58 The district court mde two statenents about UTC s
responsibility for these costs. Inits Septenmber 28, 1998 j udgnent
based on partial findings, the court said:

Inthis case, calculating UTC sprorata share of
the total response costs requires that the
enf or cenent cost conponent and t he cl eanup cost
component be consi dered separately. The $6
mllioninenforcement costs is attributable,
al nost entirely, to the Phase | litigation
bet ween t he gover nnent and UTC. The def endant s
did not participate in that phase of the
litigationandit was necessitated because UTC
deni ed t hat any of its waste was deposited at the
Davi s site. Accordingly, UTCbears 100%of the
responsibility for those enforcenment costs.

Davis |11, 20 F. Supp. 2d at 338. The court al so di scussed t he i ssue

of enforcenent costsinits Decenmber 15, 1998 decl aratory j udgnent,

sayi ng:
It appears that the [$6 nmillion] enforcenment
costs are attributable alnost entirely to
expenses i ncurred by t he governnent in the Phase
| 1itigation against UTC, and that, therefore,
t hey shoul d be borne entirely by UTC. However,
that issue need not be decided in order to
determne the likelihood that UTC wll be
required to pay more than its fair share.
58 The parties do not contest that $6 mllion is an accurate

estimte of the amount of the governnment's costs to that point.
However, UTC argues that the precise figure for the costs --
$5, 855, 812. 01, accordingtothe governnment's witten subm ssionin
support of entry of its consent decree with UTC and ot her settling
parties -- as well as ot her evi dence about who bears responsibility for
t hese costs cones fromthe consent decree proceedi ngs, and so i s not
part of the recordinthe declaratory judgnment appeal s. Because we
remand to the district court for clarification, we donot reachthis
i ssue.
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Davis 1V, 31 F. Supp. 2d at 69. The court deni ed UTC s noti on seeki ng
amendment or clarification of these statenents.

UTC ar gues t hat t he "t he equi vocal | anguage that the district
court used and the context of theissueit was decidingindicateit was
only engagi ng i n a presunpti on, based on extra-record evi dence, to test
whet her it shoul dissue declaratory relief.” It asks us to construe the
court's statenments as "argunentative presunpti ons wi thout preclusive
effect.”

We agree that the intended effect of the court's statenents
isinsufficiently clear. The court di scussed UTC s responsi bility for
t he governnent's enforcenent costsonly interns of its assessnent of
whet her UTCpaid norethanits fair share of the total response costs
for the Davis site. Onthe one hand, the court's initial statenment
t hat "UTC bears 100%of the responsibility for those enforcenent costs”
suggests that the court may have i ntended a ruling that obligates UTC
to pay the governnent $6 m | lion on top of the paynents agreedtoin
the settl enment. On the other hand, the court's | ater statenent that
t he i ssue of UTC s responsibility for the costs "need not be deci ded”

suggests that the court ultimately refrained fromreaching this

guesti on.

Mor eover, it is not clear howthe court’'s statenents fit with
its other Phase | and Phase |1l rulings. Didthe court intend nerely
to restate the joint and several liability findings against UTC
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following the Phase | trial, whichindisputably includedliability for
anestimated $49 mllionin cl eanup costs and $6 m | lion i n enf or cenment
costs?® Or didthe court intendto all ocate the enforcenment coststo
UTC, irrespective of the consent decree settl ement and t he fi ndi ng t hat
UTC shoul d bear 1.54 percent share of the total liability?

The appel | ants argue that an equitabl e allocation to UTC of
t he governnent's enforcenment costs would lie within the district

court's broad discretionary authority under CERCLA. See Acushnet, 191

F.3d at 77. However, we are not wllingto assune that the court nmade
such a findi ng of causati on or equitable allocation w thout a nore
conplete explication. Asaresult, weinstruct the district court on
remand to explaintheintended effect of its statenments about UTC s
responsi bility for the governnent's enforcenent costs.® |nrenmandi ng
for clarificationof thisissue, we do not retainjurisdictionof the

case. See Jauson v. NewEngland Ins. Co., 254 F. 3d 331, 342 (1st Cir.

59 By order of May 5, 1995, UTC was adjudged liable for "all

unrei mbur sed costs that have been incurred by the United States of
Anmerica related to the Davis Liquid Waste Site."

60 Thi s remand does not disturbthe district court's findingthat
UTCpaid norethanits fair share of the total enforcenent costs. As
we have noted, the court translated UTC s 1.54 percent share of
l[iability into $754, 600 and said that UTCwi || pay the governnent at
| east $10.35 mllion after contributionis received fromthe settling
third and fourth-party defendants. Thus "evenif the $6 mllionin
enf orcenment costs is viewed as an additional part of UTC s contri bution
threshold, the threshold clearly is exceeded by UTC s settl ement
obligationof at | east $10.35 mIlion." Davis |V, 31 F. Supp. 2d at
69.
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2001) .
I V. Concl usi on

As a final note, we wi shto acknow edge the district court's
careful attention to this unusually conplex case. Its skillfu
managenent of the case and its cogent decisions over many years
consi derably aided our disposition of this ganglion of appeals.

For all of the reasons discussed herein, we affirmthe
determ nations of the district court, with the exception of that
concerning the i ssue of whether UTCis solely responsible for $6
mllioningovernnent enforcenent costs. Onthat i ssue, we renmand for
aclarificationof thedistrict court’'s position. Eachpartyisto

bear its own costs.

So order ed.
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A Roster

Acco-Bristol:

Ashl and:

BEI :

Bl ack & Decker

Ant hony Capuano:

Jack Capuano:

W lliam Carracino:

Robert Cece:

Chem cal Control

Cor por ation (CCQC):

Chem cal Waste
Rempoval (CWR):

WIlliam Davis:

El ectrof orners:

Johnny G anfield:

W I bert Jones:

Macera Brothers:

John Mayo:

Morton:

APPENDI X

of Parties, Principals, and Wtnesses

def endant found |iable for dunping

def endant found liable for dunping; also
appeal s the consent decrees

all eged to be corporate successor of
Macera Brothers; won judgnent on partia
findings at the close of UTC s evi dence
found to be corporate successor of Gar
principal of Sanitary Landfil

principal of Sanitary Landfil

princi pal of CCC

princi pal of Macera Brothers

waste hauler |ocated in New Jersey

wast e haul er | ocated in Connecti cut
owner of the Davis site

found not to be corporate successor of
Gar

driver for CWR

driver for CWR

wast e haul er that dunped at the Davis
site; won judgnent on partial findings
at the close of UTC s evidence

driver for CCC

def endant found liable for the dunping
of Thi okol; acknow edges successor
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Emanuel Musill o:

M chael Musill o:

City of New Jersey:

Per ki n- El mer ( PE):

John Prahm

Qualitron:

Sanitary Landfill:

Uni ted Technol oqi es

Cor poration (UTC):

liability for Thiokol
princi pal of CWR

principal of Drum Automation, CWR s
cor porate successor

won judgment on partial findings at the
close of UTC s evidence

def endant found |iable for dunping

enpl oyee of CCC

corporation that dunped at the Davis
site; PE acknow edges successor
liability for Qualitron

| andfill where CWR and CCC dunped waste
bef ore dunping at the Davis site

found liable in Phase |; sued third and
fourth-party defendants in Phase |1
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APPENDI X |1
A Summary of Rel evant Monetary Suns

Esti mated Total Cost: $55 million

Initial EPA response costs: $19 mllion

Initial DQJ enforcenment costs: $6 mllion

Soil renediation: $14 mllion

Groundwat er cl eanup: $13 mllion

Water |ine extension: $3 mllion

Phase |

Partial Consent Decree: approximtely $5.625 mllion
Clairol: $3 mllion, plus interest

Pfizer: $1.5 mllion, plus interest

Provi dence Journal : $650, 000, plus interest
Ci ba- Gei gy: $475, 000, plus interest

Phase ||

Consent Decree |: $13.5 mllion, plus $440,000 for governnment
oversi ght costs and the expense of soil renediation

American Cyanamid: $2.75 mllion (portion to settle state clains)

AOin Hunt: $2.75 mllion (portion to settle state clains)

Forty-seven non-carve-out parties: $7.2 mllion

UTcC. Remai nder of settlenment, approximately $2.8 mllion
Soil remediation, estinmated at $14 mllion

(UTC contribution action recoveries to be split with the
United States after deduction of attorneys' fees; UIC
recovery capped at $5.364 nillion)

Consent Decree 11: $4.135 million (part to U S. and part to UTC)
Twenty-three non-carve-out parties: $4.135 mllion

Consent Decree 111: $5 mllion (part to U.S. and part to UTC
National Starch: $5 mllion

Consent Decree 1V: $200,000 (part to U. S. and part to UTC)

Swan Engravi ng: $150, 000

- 112 -



Power Sem conductors: $50, 000

Capuano Consent Decree: $200, 000

Capuano Brothers: $200, 000

Total from Partial Consent Decrees, Phase | and Il: approxi mately $33
mllion (not including interest on escrowed anounts)
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